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PEEFACE. 



This little book is an attempt at stating the 
law on the Doctrine of Election with greater 
fulness than is possible in general treatises on 
Equity, where, although the leading features 
can be given, little more can be done in the 
way of stating details than to supply references 
to the cases in which those details may be 
found elaborated. The subject, it is conceived, 
is one which may conveniently be treated by 
way of monograph, not being a branch of any 
large sub-division of Equity, such as the Law 
of Trusts or the Law of Mortgage, but resting 
upon a single independent principle, and con- 
sisting of the working out of that principle to 
its logical conclusions. Although the main 
outlines have long been settled, yet important 
modifications have been effected, and doubtful 
questions of great interest have been deter- 
mined, by various recent decisions, some of 
which are here made the subject of special 

examination and comment. 
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IV PEEFACE. 

It has not been thought desirable to treat, 
in this volume, of Election in regard to taking 
property as real or personal, that being merely 
part of the Law of Conversion, which is itself 
a branch of the Law of Trusts. 

The Table of Cases gives the references to 
contemporaneous reports. It also supplies the 
dates of the Cases, so that it will be easy by 
reference to it to consider in their chronological 
order any decisions which it is desired to com- 
pare together. 

GEO. SERRELL. 



9, Stone BurLBmos, 

Lincoln's Inn. 
January, 1891. 
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CHAPTER I. 



THE DOCTRINE OF ELECTION, AND THE PRINCIPLE ON 
"WHICH IT RESTS : WITH GENERAL OBSERVATIONS. 

The doetrme of election may be thus expressed : — The doc- 

. . trine of 

Wnere an mstrument purports to dispose of certain election. 
specific property, but is ineffectual to do so, and the 
person who in fact takes the property, but who would 
be deprived of it if the instrument were effectual, 
takes other property gratuitously by virtue of the 
same instrument (a), he must elect between the pro- 
perty so given to biTn and that of which the instru- 
ment (if it were effectual) would deprive him. If he 
accepts the property given to him, he does so subject 
to the necessity of allowing the other — his own pro- 
perty — to go according to the disposition made of it 
by the instrument, or of furnishing a full equivalent 
to the persons to whom it is given by the instrument. 
If he insists on retaining his own property, and gives 



(a) As to two simultaneous or connected instniments being in 
certain, cases treated as one for the purpose of election, see p. 6. 
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no equivalent for it to the persons to whom the in- 
strument purports to give it, the law wiQ lay hold of 
the property given to him by the instrument, and 
apply that to the compensation of such persons, 
allowing him only such surplus, if any, as may 
remain after that compensation is completed (J). 
Examples. Thus, for example, if a testator gives Whiteacre 
(which belongs to himself ) to A.,andBlaekacre (which 
belongs to A.) to B., A. cannot both accept White- 
acre and retaia Blackacre, and leave B. to take no 
benefit. If he wishes, to have Whiteacre, he must 
allow B. to take Blackacre, or must make him fuU 
compensation for it (c). If he declines to part with 
Blackacre or make compensation to B. for it, Equity 
will give B. Whiteacre if it is of less value than 
Blackacre, which the testator intended for him, and 
if it is of greater value, will give him the value of 
Blackacre out of it, and let the surplus value pass to 
A. under the will. The case is the same if Blackacre 
does not belong wholly to A., but belongs ia part to 

ib) The atoTe is tlie statement of the doctrine of election as 
applied to the vast maioiity of oases. To make it quite complete 
it needs to be said, that the same principle is applied where a 
document which gives a benefit to a person does so in con- 
sideration of a certain disposition being made of his property, 
■which disposition, however, he may at the time be incapable of 
efEeetually maMng, and may not even purport to make. If, on 
becoming capable, he refuses to make it, the property given to 
him will be applied, so far as necessary, to compensate the persons 
disappointed by his refusal. See this point in detail, p. 197. 

(c) On the necessity of inserting this alternative, see the words 
of Jessel, M. E., in Fickersgill v. Rodger, 6 Ch. D. 163, and post, 
p. 153. 
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the testator, if yet tlie will cannot be satisfied without 
disposing of A.'s interest as well as the testator's — if, 
e.g., the wlE purports to give Blackacre in fee simple, 
and it is vested in the testator for life or in taU, with 
remainder to A. 

This doctrine is an equitable doctriae — that is, it An equit- 
is a doctrine which, when the Courts of Law and ti-ine. 
those of Equity were separate, was recognized and 
enforced only by the latter. The view of a Court of 
Law of such a will as the above would be that, while 
it was perfectly good as giving to A. Whiteacre, it 
was mere waste paper so far as it purported to give 
to B. Blackacre, which was not the testator's to give. 
A., therefore, in a Court of Law could obtaia posses- 
sion of Whiteacre — even from B., if B. chanced to 
be in possession of it — and still retain Blackacre. 
The Court of Chancery, however, woidd hold that it 
was not just that A. should thus profit by the testa- 
tor's will so far as it was in his favour, while refusing 
to give effect to it so far as it would operate at his 
expense ; that the result which this would produce 
was one which the testator never intended; and it 
would therefore interfere at the suit of B., and require 
A. to make his election. Now that imder the Judi- Now a 

legal doc- 

cature Acts the Queen's Bench Division, as well as trme also. 
the Chancery Division, of the High Court, gives 
effect to equitable principles, B., if he shoidd happen 
to be a defendant to an action in the Queen's Bench 
Division for the recovery of Whiteacre by A., could 
raise as an equitable defence the liability of A. to 
elect between the two properties ; and he might even 

b2 
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commence proceedings in the Queen's Bencli Division 
to compel A. to elect (election not being one of the 
matters specially reserved by sect. 34 of 36 & 37 
Vict. c. 66, for the Chancery Division), subject to 
the liability to have his action transferred to the 
Chancery Division. It has been, in effect, laid doim 
in Rogers v. Jones, 7 Ch. D. 345, that A. having 
elected to retain Blackacre, B. can sue him in the 
Queen's Bench Division for the value of it as 
damages. 

In this respect the doctrine, Kke other equitable 
doctrines, is now in a sense a legal as well as an 
equitable doctrine. Indeed, it was long ago said in 
an Irish case {Birmingham v. Kirican, 2 Sch. & Lef. 
450) that the rule was a rule of Law as well as of 
Equity, but this statement must be taken with caution. 
Thus it has been laid down in the House of Lords 
that, although every one is presumed to know the 
law, it would be too much to presume that every one 
knows of the equitable rule imposing the liability to 
elect between property given to him and his own 
property given from him. Spread v. Morgan, 11 
H. L. C. 588, p. 602. 

The application of the rule of election, it is re- 
marked by Selbome, L. C, in Codrington v. Lindsay, 
8 Ch. 578, p. 587, " is illustrated as to cases of volun- 
tary deeds by Llevellyn v. Mackworth, Bar. 445, and 
Anderson v. Abbott, 23 B. 457 ; as to cases of con- 
tract for valuable consideration resting in articles,! 
by Savill v. Savil/, 2 CoU. 721, and Brown v. Broimi 
2 Eq. 481 ; and as to contracts for value completely; 
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executed ty conveyance and assignment, by Big land 
V. Suddleston, 3 Bro. 0. C. 285, n. ; Chetwynd t. 
Fleetwood, 4 Bro. P. C. 435 (ed. 1784); Green v. 
Green, 2 Mer. 86 ; Bacon v. Cosbtj, 4 De G-. & Sm. 
261 ; Moslei/ v. Ward, 29 B. 407 ; and WUloughby 
V. Middleton, 2 J. & H. 344." 

For tlie purpose of election two separate documents Two docu- 

- • 11 • ments 

executed at the same tmie and on the same occasion, treated as 
or of which the one refers to and practically incor- 
porates the other, may in a suitable case be read as 
one. Thus, a woman had an estate tail in realty and 
an absolute interest in personalty. On her marriage 
she settled the realty and the personalty by two 
separate deeds, and purported thereby to give inter- 
ests in each to her sister, and to reserve a power 
(which she afterwards executed) to appoint a life 
interest to a future husband. The appointment, so 
far as the realty was concerned, was of course in- 
valid, and the property passed on her death to her 
sister. Knight-Bruce, Y.-C, held that the two 
documents must be treated as one, and that the 
sister taking the interest given her in the personalty 
must permit the testatrix's husband to take the life 
interest in the realty. Bacon v. Cosby, 4 De Gr. & 
Sm. 261 ; compare Kirkham v. Smith, 1 Yes. 258. 
And in Cooke v. Briscoe, 1 Dr. & Wal. 696, where 
it was contended that election could not be raised on 
matter dehors the will, and therefore a previous 
settlement could not be read with the will as a basis 
for election : it was held, that as the will itself re- 
ferred to the settlement, it was not a question of 
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evidence dehors the will. See the case more fully- 
stated, post, p. 34. By way of contrast, reference 
may be made to Smith v. Lyne, 2 T. & Col. Ch. 345, 
where, after a valid trust had heen created by deed 
for the benefit of A., the settlor afterwards procured 
the trustees to transfer to him the settled stock and 
razed the seals from the deed of trust ; then by will, 
which made no reference to the trust deed, he gave 
other benefits to A., and A. was held entitled to 
take both under the deed and under the will. 

The doctrine of election has been stated in many 
different ways, and a large collection of passages 
from the judgments of different judges, all ex- 
pressing substantially the same doctrine, will be 
found in the judgment of Kay, J., in In re Vardon's 
Trusts, 28 Ch. D. pp. 129—132. It may be ob- 
served that that very judgment — ^which was largely 
based on a minute consideration of the special phrase- 
ology employed by preceding judges, and was re- 
versed on appeal on broader grounds — is a caution 
against attaching too much importance to the precise 
language used in laying down the law so far as such 
language bears on minute points which were not 
directly under the speaker's consideration. 

The doc- Oil what principle the doctrine depends (d). — Election 

implied is often Said to rest on an implied condition. Thus, 

in one of the earliest cases. Anon. Gilbert's CaS. in 



{d) On the character and extent of the doctrine of election in 
Boman Law, see Mr. Swanston's note to Dillon v. Farlcer, 1 Swans, 
p. 396. 
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Eq. 15, -where one, having land in fee simple and 
land in tail, gave the fee simple land to his eldest 
son, the heir in tail, and devised the entailed land to 
his younger son, it is said by Cowper, L. C, that 
" the devise of the fee acre to the eldest son must be 
understood to be with a tacit condition that he shall 
suffer the younger son to enjoy quietly, or else that 
the younger son shall have an equivalent out of the 
fee acre." So, in 2soy& v. JLordaunt, 2 Yem. 581, 
" in all cases of this kind, where a man is disposing 
of his estate among his children, and gives to one 
fee simple lands, and to another lands entailed or 
under settlement, it is upon an implied condition 
that each party acquit and release the other." In 
Welbi/ V. Fe%, 2 V. & B. 187, Ghrant, M. E., ex- 
presses more at large the doctrine of the anonymous 
case above, in the following words : — 

" If the wiU is in other respects so framed as to 
raise a case of election, then not only is the estate 
given to the heir under an implied condition that he 
shall confirm the whole of the wUl, but in contem- 
plation of equity the testator means, in case the 
condition shall not be complied with, to give the 
disappointed devisees, out of the estate over which 
he had a power, a benefit correspondent to that of 
which they are deprived by such non-compliance. 
So that the devise is read as i£ it were, to the heir 
absolutely i£ he confirm the wUl; if not, then in 
trust for the disappointed devisees, as to so much of 
the estate given to him as shall be equal in value to 
the estates intended for them." Pages 190, 191. 
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Discussion These words, however, though they aim at preci- 
dootrine of sion, do not appear to succeed in precisely expressing 
condition, the nature of the obligation which is involred in the 
liability to elect. The estate is iwt, strictly speak- 
ing, given to the heir on an implied condition that 
he shall confirm the will. For to imply a condition 
is to treat persons as if there were a condition ; and 
a gift on an express condition to confirm a will or do 
any other act means, properly speaking, a gift which 
the intended donee is not to receive if the act is not 
done. But we shall see hereafter that if a person-^ 
as the heir in this case — knowing all the facts of the 
case and the equitable rule, manifests immistakeably 
his resolution to take the property given to him, the 
fact that he has not given effect to the testator's 
other dispositions is not material. He does not take 
the property given to him if he gives effect to those 
dispositions, but he takes it (if he chooses to do so), 
tcith the consequence attached that effect will have to 
be given to them, either literally or substantially. 
The only condition, in the strict sense of the word, 
is his election. He takes the gift if he chooses — 
chooses, that is, to take it with the consequence that 
the law attaches to it. 

Now, it is perfectly true that there are cases of 
conditional gift which are construed in this way, and 
in which acceptance of the gift does not depend on a 
prior compliance with the condition, but necessitates 
a subsequent compliance with it. There are, how- 
ever, other cases of conditional gift which are not so 
construed, and ia which, however much it may have 
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been tlie intention of the donee to accept the gift, 
yet, as he has not complied with the condition, he is 
not allowed to do so {e). And it is in these latter 
cases that the word " condition " has its most natural 
and proper meaning. In other words, the rights 
attached to a conditional gift vary ; ia some cases, 
they are the same as those which invariably attach to 
a case of election ; in others (and those which are 
most strictly conditional), they are very different. 
To explain election by reference to a conditional 
gift is, therefore, to explain a case in which the 
rights are uniform by reference to cases in which 
they are not uniform, and in which, when " condi- 
tion " is most exactly used, the proposed illustration 
is really a contrast. Thus, e. g., the case of Dulce of 
Montagu t. Lord BeaiiUeu, 3 Bro. P. 0. 277, (revers- 
ing the decision of Lord Northington, in Lord Beau- 
lieu V. Earl of Cardigan, Amb. 532), which is some- 
times spoken of as an authority on certain points 
ia the law of election (see Butricke v. Broadhurst, 1 
Yes. jun. 171 ; 3 Bro. Ch. 88), is properly no case 
on the law of election at all, but is an instance of 
the rigid enforcement of a condition. There, estates 
and personalty were devised and bequeathed to Duke 
John, but on the condition that he should, by the age 
of twenty-two, disentail his Warwickshire estates, 
and settle them on the trusts of the will, and that if 
he did not do so, the devises to him should be void. 
Lord Northington held that though Duke John had 



(e) See illustrationB in the note at the end of this Chapter. 
B 5 
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not re-settled, the "Warwickshire estates, he had so 
plainly shown his intention to take the estates de- 
vised to him, that he had become bound to re-settle 
the Warwickshire estates, and the rights of persons 
claiming under him must be determined as if he had 
done so. The House of Lords, however, reversed 
the decision, and held that, as he had not complied 
with the express condition, the devises to him failed. 
Now, if this case had been really one of election, 
Lord Northington's decision would doubtless have 
been upheld. If the testator, while conferring, as 
he did, certain benefits on Duke John, had pur- 
ported himself to dispose of the Warwickshire es- 
tates, and to settle them on new limitations, Duke 
John's deliberate acceptance of the benefits given 
him would have involved, as a necessary consequence, 
his giving efPect to the desired re-settlement. 

A further reason for avoiding the phrase that 
election rests on an implied condition may be found 
in the words of Gray, C. J., in Lord Darlington v. 
Pulteney, 2 Ves. jun. p. 560, which have been often 
quoted and approved: "An express condition must 
be performed as framed, and if it is not, that will 
induce a forfeiture; but the equity of this Court is to 
sequester the devised estate quousque till satisfaction 
is made to the disappointed devisee." In other 
words, non-compliance with a condition involves for- 
feiture; non-compliance with an instrument which 
puts one to election involves only a liability to make 
compensation (/). 



(/) See post, Ch. XI., p. 150. 
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In the passage cited above from tlie judgment of As to au 
Grant, M. E., in Welby y. Welhi/, it will be observed intention 
that he says — "not only is the estate given to the shaiibe 
heir under an impKed condition that he shall confirm 
the "whole of the will, but in confcmpkition of equity 
the testator means, in case the condition shall not be 
complied with, to give the disappointed devisees out 
of the estate over which he had a power a benefit," &c. 
By the words above italicized, the Master of the 
Rolls probably does not intend to affirm more than 
that the property is treated as if the testator had meant 
to give the devisees this benefit. The meaning attri- 
buted to the testator is only attributed to him " in 
contemplation of equity." It is important to lay 
stress on this qualification, because it would be an 
error to suppose that it is at all necessary, for the 
purpose of a case of election arising, that the testator 
should have actually contemplated the event of a 
person to whom he gives a benefit refusing to con- 
form to the win or to let his own property follow 
the disposition which the testator has made of it. 
Indeed, if the testator is unaware that the property 
of which he is disposing is not aU his own, it is 
clearly impossible that any such intention can have 
been present to his mind ; and the liability to elect 
does not in fact rest upon any such intention. In 
Coojjer V. Cooper, 7 L. E., H. L. 53, the children of 
a deceased son of the testatrix took (1) benefits given 
to them by a codicil made in their father's lifetime ; 
(2) benefits given by a codicil made after then- 
father's death. The testatrix purported to dispose 
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of the proceeds of sale of an estate called Pain's Hill 
m wliicli the children were interested under a deed 
as next of kin of their father. It was contended for 
them that even if they retained the proceeds of sale 
of Pain's Hill, against the will and codicils, they 
could yet retain the former henefits — ^those given to 
them while their father was yet living — ^because 
there could not have been any intention to put them 
to election in respect of these gifts ; at the time 
when these gifts were made they had no interest ia 
Pain's Hill, and the testatrix, therefore, could not 
have contemplated their giving up any if they took 
the legacies. But the House of Lords held that the 
election must be between their right to the proceeds 
of Pain's HUl, under the deed, and all the benefits 
under the will and codicils. " It appears to me," 
said Cairns, L. C, " that the rule is a rule, as it was 
expressed by Lord Talbot, calling on them to elect 
between the whole of their benefits under the two 
titles under which they claim, and that no distinction 
is to be made founded on some supposed intention or 
absence of intention on the part of the testatrix when 
she made one or other of her two testamentary dis- 
positions. The rule, as was said during the argument 
at the Bar, does not proceed either upon an expressed 
intention or upon a conjecture of a presumed in- 
tention, but it proceeds on a rule of equity founded 
upon the highest principles of equity, and as to which 
the Court does not occupy itself in finding out whether 
the rule was present or was not present to the mind 
of the party making the wiU " (p. 67). 
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And in the same case Lord O'Hagan observes 
(p. 70) : " The condition, or rather obligation (which 
is the expression I prefer, regard being had to the 
dispute as to election involving forfeiture), the equit- 
able duty which the law imposes on a person claiming 
under an instrument, of giving full effect to it as far as 
it would be otherwise ineffective, except through his 
concurrence, is simply this — the law inquires, on the 
death of the testator, when the vst.11 comes into opera- 
tion, what is his intention as expressed on the whole 
will with reference to the disposition of that which he 
considers to be his property ; and it being found clearly 
and distinctly (for it must be clearly and distinctly 
found) that he has expressed his intention of dispos- 
ing of what belongs to another — when once that is 
ascertained completely, there is nothing else which 
the law implies with regard to his intention, beyond 
the ordinary intent implied in every man who affects 
by a legal instrument to dispose of property, that he 
intends all that he has expressed, and, among other 
things, that he intends to dispose of property as to 
which he has so expressed an intention though it 
really does not belong to him." 

It is conceived, therefore, that it tends to clearness 
of thought to avoid the common expression that 
" election rests upon an implied condition." It is 
also desirable, not indeed to avoid the phrase that 
" election rests upon an implied intention," but to 
remember carefuUy what the intention is which is 
implied, and upon which the doctrine rests— not an 
intention that there shall be an election under certain 
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circumstances, but an intention that the disposition 
which is expressed shall take effect. To this inten- 
tion the necessity for election is attached by no 
further act or intention of the testator or settlor, but 
simply by the act of the law ; and the reason why 
the law so attaches it is, as Cairns, L. C, says, " the 
highest principles of equity." The law requires it 
because it is deemed to be just. If a testator has 
given his own property to A., and A.'s property to 
B., it is just that A., if he accepts the testator's 
bounty, should allow the testator's wishes in favour 
of B. to take effect ; and it is also just that if A. 
refuses, as he has a right to refuse, to give up what 
is his own, the testator's purpose should be as nearly 
as possible carried out by securing B. an equivalent 
for what he was intended to receive ; that for this 
purpose and to this extent — and no farther — ^the 
benefit designed for A. should be intercepted, and 
that when this purpose is achieved, that benefit 
should thenceforth be left to go in the path which 
the testator designed for it. 
There need It must be observed, further, that it is not at aU 

not te a i> i . 

conscious nccessary, for a case of election to arise, that the 
another's testator Or settlor should know that he is making a 
prope y. ^-jjgpQgj^jQj^ which he has no right to make. When 
Lord O'Hagan speaks, above, of its being found that 
the testator " has expressed his intention of disposing 
of what belongs to another," the me,aning is that two 
separate and independent facts are found — (1) that 
the testator has expressed his intention of disposing 
of a specific thing ; and (2) that that specific thing 
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belongs to someone other than the testator. AH that 
is necessary is a disposition which, as a matter of fact 
(whether or not the disposer knows it), he has no 
right to make — which, if it took effect, would 
infringe on the right of another person — and an 
independent gift to that other person. Thus, in a 
question of election raised hy a gift inconsistent with 
dower (which, as remarked in Gibson t. Gibson, 1 
Drew. 42, is governed hy precisely the same rules 
as other eases of election), it is not needful that the 
will should show " that the testator had in his mind 
her " [i'.e.,the wife's] " right to dower, and meant to 
exclude it; the rule rather is that it must appear 
from the will that the testator intended to dispose of 
the property in a manner inconsistent with the wife's 
light to dower." Cranworth, L. C, in Parker v. 
Soicerhj, 4 De G. M. & G. 321, p. 325. " If," says 
Lord Hatherley, in Cooper y. Cooper, 7 L. E., H. L. 63, 
p. 71, " you find him who is the real owner of the 
property at the same time taking a benefit under the 
will which has erroneously endeavoured to dispose of 
Ms property, then he must give effect to that inten- 
tion though founded in error." The principle of 
Forrester v. Cotton, Amb. 388, that the doctrine of 
election is only applicable to a wilful, and not to a 
mistaken, disposal of the property of another, has 
long been imiversally set aside. As far ago, for 
example, as 1800, it was held that a case of election 
arose out of a bequest by a husband of a legacy due 
to his wife, which he had never reduced into posses- 
sion, but evidently supposed to be his own — the 



doctrine. 
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executrix having expressed her readiness to pay him, 
and retained it in her own hands, by arrangement 
with him, paying him interest on the amount. No 
one thought it in the least degree necessary to sug- 
gest that he knew, when he bequeathed it, that he 
had no power to do so. Blount v. Bestland, 5 Ves. 
515. And earlier yet, in 1794, it was remarked in 
the leading case of Whistler v. Webster, 2 Yes. jun. 
367, p. 371, " whether he thought he had the right, 
or knowing the extent of his authority, intended, by 
an arbitrary exertion of power, to exceed it, no 
person taking under the will shall disappoint it." 
wideap- The doctrine of election is of sweeping applica- 

plioation . . . ... 

of the tion — it extends to " mterests immediate, remote, 
contingent, of value or not of value." Wilson v. 
Townshend, 2 Yes. jun. 693, p. 697 ; and see Sowells 
V. Jenkins, 1 De G". J. & S. 617, and in 'Note'B.,post, 
at end of Chap. XI. 

If a person would otherwise be put to election, it 
makes no diiference that what is given to him " is 
precarious, nothing being given to him if he dies 
before twenty-one, and if after, then but an estate 
for life." Btreatfield v. Streatfield, Cas. t. Talbot, 
176. Election will be raised by any gift, however 
unequal to an existing interest, if the intention be 
shown that the one shall only be taken on the terms 
of giving up the other. Byde v. Byde, 2 Eden, 19, 
p. 24. And although the person electing may be 
unable — e.g., owing to some imperfection in the 
execution of an instrument — to take all that was 
meant to be given him by it, he must none the less. 
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if lie chooses to take under it, give up all rights 
inconsistent with it. Neirman v. Newman, 1 Bro. 
Ch. 186 ; compare Nottleij v. Palmer, 2 Dr. 93. So 
also, if another person has elected to take against an 
instrument, and has thereby rendered it impossible 
for those who take under it to take all that they were 
intended to have, they must still elect. Reynolds v. 
Torin, 1 Euss. 129. 

At one time, indeed, it was doubted whether As to a 
election arose where the interest already owned was after an 
merely a remainder after an estate tail, but it may 
now be considered as settled that this special case 
presents no exception. In Bor v. Bor, 3 Bro. P. C. 
167, a testator purported to devise lands which were 
entailed on John and the heirs of his body, remainder 
to Gerard and the heirs of his body, and he gave to 
Gerard lands of his own. Lord Hardwicke considered 
it doubtful whether Gerard could be put to election, 
and whether, if he would take the lands devised to 
him, he would be required to bar his interest in the 
lands entailed, seeing that, if he did, John might 
stni deprive the act of aU effect. And therefore it 
was further doubted whether, in the event of John 
dying without issue after the testator's death, and 
Gerard coming in under the entail, he would even 
then need to elect, as " in cases of wills, things are 
to be taken as they stood at the testator's death." 
The view to which Lord Hardwicke here appeared 
incHned was followed in the decision of Stewart v. 
Eenry, Vem. & Sc. 49 ; but in Morgan v. Morgan, 
4 Ir. Ch. E. 606, (also reported as Mahon v. 



18 General Principles of Election. 

Morgan, 6 Ir. Jur. 173), Brady, L. 0. of Ir., dis- 
approved of tlie doctrine, and held that where a 
testator devised lands to Henry, and devised to Mary 
certain lands in which Henry had an estate in re- 
mainder after certain estates tail, Henry must elect 
between the devise to him and the remainder. In 
support of this decision were cited Lord Hardwicke's 
decision in Graves v. Forman (cited 3 Ves. p. 67), 
and a dictum in Sighway v. Banner, 1 Bro. Ch. 584, 
in each of which cases one of the two interests between 
which the question of election arose was a gift in re- 
mainder after an estate tail; in Graves v. Forman the 
interest given by the testator was such a remainder, 
and in Highway v. Banner (as in Bor v. Bor, Stewart 
V. Senry, and Morgan v. Morgan) the interest claimed 
against the instrument of disposition was such a 
remainder, and Sewell, M. E., thought the remain- 
derman clearly liable to elect. The opinion of 
Mr. Swanston in his notes on election had been to the 
same effect. So also in Wehl v. Shaftesbury, 7 Ves. 
480, there was a devise to F. in remainder after an 
estate tail, and F., claiming benefits against the wUl, 
was held bound to elect. 
Election Even before the Act for the amendment of the 

raised by 

gilt of Law of Inheritance (3 & 4 Will. 4, c. 106), an heir 
to one who could be put to his election by a devise to him of 
taken it property which, had it not been devised, would have 
been no descended to him as heir {Welby v. Welby, 2 V. & B. 
^ ■ 187 ; Schroder v. Schroder, Kay, 578) ; though in 

Hodgson v. Merest, 9 Price, 556, p. 573, a case of a 
customary heir, the Lord Chief Baron greatly 
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doutted if tliis was so. Since the above Act, under 
which the heir takes the property devised to him as 
devisee, and not by descent, it would be still 
clearer that he is to be put to election. In Rich v. 
CockeU, 9 Ves. 369, p. 374, it is reasonably suggested, 
arguendo, on the analogy of the old cases as to an 
heir, that a beijuest by a wife to her husband of 
personalty belonging to her for her separate use, 
which, if not bequeathed at aU, he would take as 
her husband, is a sufficient gift to him to put him to 
election, if her wiU makes dispositions iuconsistent 
with his rights. 

Where a person devises property as her own, which 
she would have no right at all to devise if an earlier 
disputed will were valid, this is, of course, a devise 
inconsistent with that will, and her devisee cannot 
Talidly claim to take under her devise, and also to 
take a legacy given him by the earKer will. Sadlier 
V. Butler, 1 Ir. E. Eq. 415. 

It may be added, that a beneficiary under an 
instrument may be put to election not merely by a 
disposition of property of his, but by a disposition of 
a right of his, such as the guardianship of his child. 
If, knowing the facts, and knowing that he is making 
an election [Be Manneville v. Be Manneville, 10 Ves. 
62, p. 63), he accepts the gift under the will, this 
will be a submission to allow the guardianship to go 
according to the directions. Blahe v. Leigh, Amb. 
306. And the same thing may arise, " not only if 
he accepts a bounty given to himself, but if he avails 
himself of a bounty given for the maintenance of 
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his children, which he must otherwise have provided 
at his own expense." Lyons v. Blenkin, Jac. 245, 
p. 257. 



Note to page 9. 

An instance of the former kind of conditional gift is 
afEorded by Attorney-General'^ . ChrisCs Hospital, 3 Bro. 
Ch. 166 — a devise of an estate to the hospitalon condi- 
tion of maintaining six children from a certain parish. 
Here, of course, the condition was not a thing to be 
done before accepting the gift, but a liability which 
attached to the acceptance — "the hospital having taken 
possession of the estate was bound to perform the con- 
dition." An instance of the latter kind was Roundel v. 
Currer, 2 Bro. Ch. 67. There an estate was devised 
to a man on condition of his sufflering a recovery of an 
estate of which he was tenant in tail, and conveying it 
to certain uses. The devisee entered on the devised 
estate, and did various acts showing an intention to 
comply with the condition, but died without having 
actually done so ; it was held that the material question 
was, whether he had done all the acts he must do in 
order to entitle himself to the devised estate — that he 
had not, and that accordingly the estate devised to him 
did not vest in him, and his estate tail remained un- 
affected. 

The undesirabihty of referring to conditional gifts iu 
explanation of election, on account of the uncertainty in 
the construction of such gifts, is not iaaptly illustrated 
by the case of The Earl of Northumherland v. The Earl 
of Aylesford, Amb. 540, [also reported as The Earl of 
Northumherland v. The Marquis of Granby, 1 Eden, 489], 
affirmed on a re-hearing, The Duke of Northumherland 
V. Lord Egremont, Amb. 657. There benefits were left 
by a father to a son, but accompanied with a proviso 
making the gifts conditional on the son releasing certain 
claims on the estate, and should he refuse or neglect to 
do so, the gifts to him were to be void. The son Hved 
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fourteen months after his father's death and never 
executed a release, but he exercised acts of ownership 
over the property given to him, and was held to have 
thereby shown an intention to abide by the wiU. But 
while the first judgment to this effect rests on the prin- 
ciple that "the legacies being then given on condition 
precedent, it makes the material question " simply 
whether the devisee had taken the legacy ; the second 
judgment says, " this is not a case within the rule of 
condition precedent, which requires strict performance." 
It may be doubted whether this case is consistent 
with the judgment of the House of Lords in The Duke 
of Montagu v. Lord Beaidieit, 3 Bro. P. C. 277. 
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CHAPTEE II. 

ELECTION EXCLUDED BY THE EXPRESSION OF A 
CONTRARY INTENTION. 

Exclusion Before considerinsr in detail the question in what 

of election _ ° _ . 

hyex- cases a necessity arises of electmg between two 

pressed in- 
tention to benefits, the one under and the other against an 

trary. instrument, it is well to observe that as the necessity 
only arises in any case in compliance with a " general 
intention " that all the dispositions of the instrument 
shaU take effect, it may be excluded by an expressed 
intention to the contrary. The great authority on 
this point is the decision of the Court of Appeal in 
In re Vardon's Trusts, 31 Ch. D. 275, contained in 
the words of Fry, L. J., at p. 279. 

"That doctrine" [i.e., the doctrine of election] 
" rests not on the particular provisions of the instru- 
ment which raises the election, but on the presump- 
tion of a general intention in the authors of an 
instrument that effect shall be given to every part of 
it, ' the ordinary intent,' to use the words of Lord 
Hatherley {Cooper v. Cooper, 7 L. E., H. L. 71), ' im- 
plied in every man who affects by a legal instrument 
to dispose of property, that he intends all that he has 
^^__expres£ed/ This general andpresumedintentionis not 
repelled by showing that the circumstances which, in 
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tlie event, gave rise to the election, -were not in the 
contemplation of the author of the instrument 
[Cooper T. Cooper), but in principle it is evident 
that it may be repelled by the declaration in the 
instrument itself of a particular intention inconsistent 
■with the presumed and general intention. 

" For example, if the settlement in question had 
contained an express declaration that in no case 
should the doctrine of election be appHed to its pro- 
visions, there seems to be no reason vs^hy such a 
declaration should not have full efEect given to it. 
The late Mr. Swanston appears to us to have correctly 
enunciated the law on this point when he said : 
' The rule of not claiming by one part of an instru- 
ment in contradiction to another has exceptions; 
and the ground of exception seems to be a particular 
intention, denoted by the instrument, differing from 
that general intention, the presumption of which is 
the foundation of the doctrine of election ' (1 Swans. 
404, n.)." 

On this srround it was held in the above case that As by gift 

o _ without 

the settlement having given a married woman the power of 

. anticipa- 

income of a fund for her separate use with restramt tion ; 
on anticipation, the intention of the settlor was 
shown by the words of restraint, that she should not 
give up that income if she declined to comply with 
the requirements of the settlement, and therefore 
that the doctrine of election was excluded. 

The view expressed in the above words of Fry, P'^Jjy^eift 
T; ,T accords with the decision of Lord Eldon in merely of 

oon a partial 

Garrick v. Lord Camden, 14 Ves. 372, p. 382, that interest. 
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■where a testator expresses that in case of non- 
compKanoe ■with a direction in the will, the legatee is 
to forfeit a certain interest giyen him, the Court 
cannot apply the principle of election and say he 
must forfeit (or make compensation out of) all that 
he takes under that will. A similar -view is ex- 
pressed in East v. Cook, 2 Yes. 30, p. 33, and is 
much more in harmony with principle than is the 
previous decision to the contrary effect in Jenhins v. 
Jenkins, West, 665, n., and Shepherd y. Philips, cited 
1 Atk. 509. So, also, according to the judgment of 
the House of Lords in Bor v. Bor, 3 Br. P. C. 167, 
pp. 177, 179, where a testator purports to dispose 
of lands which in fact are entailed on B., and by the 
same will gives B. certain other lands, and declares 
that if he has no power to dispose of the former 
lands, B. shall forfeit to the devisee of them his 
share in a certain sum of 2,000^. charged hy a settle- 
ment — here, as the testator has declared what the 
consequence shall be if the devise of the former lands 
is void, there is no room for the Court to imply 
that in that event B. shall also give up the testator's 
fee simple lands devised to him, or shall make com- 
pensation thereout. So Brown v. Parry, Eom. Notes 
of Cases, 84. 

At the same time a legacy may be given to 
a person in satisfaction of a debt, or of a charge on 
the testator's estate, and yet the legatee may be put 
to elect between that legacy and a gift by the 
testator of property of the legatee to another per- 
son : for the legacy may be a testamentary bounty, 
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thougli before the amount can be ascertained the 
amount of the claims which the legatee had against 
the testator must be ascertained. Wilkinson v. Dent, 
6 Oh. 339. 

The "particular intention " spoken of by FrjjL. J., Who may 
is, it -will be observed, an iatention shown by thethrcon- 
author of the iustrument under and against which tentfo™" 
the two claims arise. In the absence, however, of 
any expression of iatention by him, the intention 
may be validly shown by a person who, under the 
settlement, has a power of appointing property as 
he pleases among a class, one or more of whom 
claim against the settlement. Thus, in In re Wells, 
Hardisty v. Wells, 42 Ch. D. 646, a marriage set- 
tlement contained a covenant by the wife to settle 
certain real and personal estate, and a settlement by 
the husband of a policy of assurance on his life, on 
trust for the children as the survivor of her and the 
husband might appoint. Of the real estate she was 
only tenant in taU, and on her death the settlement 
failed to operate on it, and it went to W., her eldest 
son. The husband (who survived the wife), by deed 
reciting the wife's death without barring the estate 
tail, and that W. was heir-in-tail, appointed the trust 
property among the other children of the marriage ; 
and all of it, except the money secured by the policy, 
was distributed accordingly. By a later deed, reciting 
this distribution, and that the only fund remaining 
subject to the trusts of the settlement was the money 
assured and the bonuses, the husband revoked the 
former appoiatment and made a new one, under which 
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he gave to W. a share of the money and all the 
honuses. It was held that though the settlement 
showed no intention to exclude the doctrine of elec- 
tion, the hushand, having power to appoint among 
the children, had power to direct that any benefit 
conferred on W. should be in addition to what he 
took as heir-in-tail, and that the recitals in the 
appointments showed an intention that such should 
be the case. 

As to an interest, however, which "W. took under 
a residuary appointment, in consequence of a later 
appointment being invalid (as made to a non-ob- 
ject), no such intention was shown, W. not taking 
this in fact by the appointor's intention — and be- 
tween this and W.'s interest as heir he was put to 
his election. 
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CHAPTER in. 

■what words imply a disposition of another 
person's property. 



Sect. 1. — General Principles : and herein of the ques- 
tion whether Election is raised hy Erroneous Recital. 

The fact of a disposition being made by one person Disposal of 
of the property of anotber, must be very clearly property 
proved. " Prima facie, it is not to be supposed tbat clearly 
a testator disposes of tbat •wbicb is not his own. It ^"^"^^ 
must be by demonstration plain, by necessary impli- 
cation, meaning by that the utter improbability that 
he could have meant otherwise, that the case is raised. 
But where there is that plain demonstration, that 
necessary implication, then you must give up all to 
pass according to the will, or make compensation." 
Per Eldon, L. C, in Rancliffe v. Parkins, 6 Dow, 
149, p. 179. 

The expression " necessary implication " seems to 
be somewhat too strong ; subsequent judges have re- 
stricted the rule to requiring merely that the inten- 
tion should be clearly expressed. " I think that if 
the words of a will be such as to embrace different 
subjects, the context of the wiU. may be resorted to 
for the purpose of ascertaining to which of the subjects 

c2 
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tlie words were intended to apply ; and I think 
that the question, in every case npon the construc- 
tion of a will, must be, What was the intention of the 
testator ? and that, if the intention can he collected 
from the context, it is the duty of the Court to give 
effect to it as much as if it was in terms expressed, 
and not less so in cases of election than in other cases." 
Turner, L. J., in Wintour v. Clifton, 8 De G. M. & 
Gr. 641, p. 650. So Kindersley, V.-C, expresses it 
in Ecans v. Evans, 3 W. E. 614 : " the Court must 
be satisfied that, beyond all reasonable doubt, the 
testator did intend to devise away some interest 
which belonged to some other person ; " and Chitty, 
J., in In re Booker, Booker v. Booker, 54 L. T., N. S. 
239, p. 242, declares that " a great safeguard ia 
applying " the doctrine of election, " is this — that 
you are not merely to strain words to make them 
include that which does not belong to the testator, 
but you must be satisfied beyond aU reasonable 
doubt that it was his intention to dispose of that 
which was not his own, and that you cannot impute 
to him, after having read his wiU, any other inten- 
tion." Both of these judges, in saying that the 
judge must be satisfied "beyond all reasonable 
doubt," would presumably agree with the interpre- 
tation given to such words as "necessary implica- 
tion " by Lord Eldon and Lord Alvanley, that " the 
intention must be so probable that the judge cannot 
suppose the contrary,"—" it must be irresistible to 
my " [i. e., the judge's] "mind ; it need not be such 
that no man alive can doubt upon it." Booth v. 
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Blundell, 1 Mer. 193, pp. 219, 220 ; Brummel v. 
Profilers, 3 Ves. Ill, p. 113. 

At the same time, it must be borne in mind that But words 
if, on the natural construction of tlie words of a wiU, Seir 
they raise a case of election, that fact is no argument effeor 
against such construction. "A -wiU must be con- 
strued reasonably, even where, by so doing, parties 
are put to their election." Fer James, L. J., in 
Wilkinson v. Dent, 6 Ch. 339, p. 341. 

As an instance of the presumption against a testa- Presump- 
tor intending to dispose of anything but his own against 
property may be cited Thornton v. Thornton, 11 Ir. another's 
Ch. Eep. 474. A testator gave to two of his sons ^^°^^ ^' 
certain property, " and the stock-in-trade therein," 
and provided that if either should die without issue, 
the share of such son in such property, " and in the 
stock-in-trade which shall be therein at the time of 
such decease," should go to the other two sons. It 
was held that the latter gift only meant such part 
of the stock-in-trade already mentioned as should be 
therein at the son's death, and did not purport 
to dispose of such other stock-in-trade as might 
have been brought there by the son. So a gift 
of all such copyholds as were "vested" in the 
testatrix, does not purport to dispose of some which 
were not vested in her, though she had entered into 
possession of them as if they were. Blommart v. 
Flayer, 2 S. & S. 597. And compare Forrester v. 
Cotton, Amb. 388 ; and Cull v. Showell, Amb. 727. 

On one point some of the dicta of the judges intention 
already cited may need limitation. The question expressed. 
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whether the testator is disposing of what is not his 
own, is no doubt one of intention, hut, to establish 
that he is, there must be an intention expressed in the 
will, and not merely able to be guessed at. A good 
illustration of this is supplied by The Attorney- 
General V. Lord Lonsdale, 1 Sim. 105. A tenant for 
life, having built a school-house on part of the settled 
estates, devised certain lands of his own in trust to 
endow the school, and devised other estates to the 
persons interested in remainder in the settled estates. 
The first tenant in tail put an end to the school. It 
was held that, as there was no gift of the school-house 
by the will, the tenant in tail was not put to his 
election. " It may be collected from the will," said 
Leach, Y.-O., "that he (the testator) had an intention 
to give the school-house to the trustees of the charity. 
Biit there is no authority for stating that a party is 
put to his election under a will, unless in the will 
there be the form of a gift as to the property which 
is to pass by election." 
Any dispo- There appears, however, to be a sufficient " form of 
consistent a gift" of freeholds not belonging to the testator in 

"with rights 

of benefi- a Will empowenng the executors to sell the freeholds. 

raises Pole V. Lord Somers, 6 Yes. 309, p. 327. In fact, 
any disposition incompatible with the existing rights 
of persons who take benefits under the instrument of 
disposition will put them to election. Where a 
tenant in tail treated the property as his own, and 
settled it on his daughters, and by will (giving benefits 
to the persons really entitled in remainder) directed 
that his wife should live at the mansion house with 
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his daughters, it was held, not only that the settle- 
ment and the will formed in fact one entire disposi- 
tion, but that even in the will alone a disposition 
was made of part of the real estate, viz., the devise 
of the benefit of the house to the wife, which, i£ it 
were to take effect, would " break in upon the plain- 
tiff's remainder in tail," and acoordiagly election was 
decreed. KirJcham v. Smith, 1 Ves. 258. 

A " recommendation" to a devisee to act in a 
certaia way with property which is already his own 
(e. g., not to disturb certain old tenants) may be held 
to amount in fact to a trust, and, if so, the devisee 
cannot take the devise and also exercise his own 
ownership without regard to the recommendation, 
but must elect. Tibbits v. Tibbits, 19 Ves. 656. 
But a mere gift in a settlement of estate A. of some 
additional powers, provided the donee re-settle estate 
B. in a certain way, involves, it need hardly be said, 
no attempted disposition of estate B., and creates no 
case for election. Freke v. Lord Barrington, 3 Bro. 
Oh. 274. 

The present appears practically the most convenient Whether 

cl6CTilOIX IS 

place for noticing a class of cases that fall distinctly raised by 

, enoneous 

outside the definition of election above given, and recital. 
respecting which it appears impossible to lay down a 
rule as to whether the doctrine of election does or 
does not apply to them. They are cases which arise 
on documents, almost always of a testamentary 
character, which contaia erroneous recitals, especially 
where such recitals are made the basis of the testator's 
disposition. The strict case of election, as we have 
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seen, is where the testator gives Ms own property to * 
A., and A.'s property (or something that, on the 
testator's death, will heoome A.'s property) to B. ; 
the present case is where he gives property to A^ 
reciting that certain other property belongs or will 
go to B., whereas in fact the latter belongs or wUl 
go to A. There is here no disposition of what is not 
the testator's own, hut the recital may amount to 
showing that he only intends A. to have what the 
will gives him, as part of an arrangement under 
which B. has the other property, or it may, on the 
other hand, merely show that, under the impres- 
sion that B. has the latter property, he wishes A. to 
have the former, still leaving it quite uncertain what 
disposition he would have made if he had known the 
actual facts. This uncertainty, by the way, may 
often exist, as a matter of fact, even in cases in which 
the application of the principle of election is clearly 
established. 

On the question whether recital alone can raise 
election, a distraction might be suggested that where 
the testator merely recites a state of facts as existiag 
which does not really exist, his will should be taken 
as it stands, and no necessity of election imposed on 
the legatee, but that, where he expressly gives pro- 
perty to the legatee, A., for the reason that certain 
other property goes to B., whereas in fact it goes to 
A., A. should be under the necessity of either letting 
it go to B., as the testator supposed it would go, or 
of compensating B. out of the property given to A. 
Even ia the last case, however, the liability to elect. 
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thougli affirmed Tby the majority of cases, is not imi- 
versally recognized. Box y. Barrett is to the con- 
trary. 

The following cases support the view that erro- I'or raisiug 

. . . election by 

neous recital will raise election. In Walpole v. Lord recital. 
Co;»w/, Barnard. Ch. E. 153, pp. 158, 159, also cited 
in 1 Ves. 259, hy the testator's marriage settlement 
his wife's portion, 5,000/., was to be laid out in lands 
and settled on himself and his wife and issue. This 
was not done, but he bequeathed to each of his 
daughters 6,000/., saying that, as 5,000/., part of his 
wife's portion, had not been paid, he believed that 
his personal estate would be sufficient for his debts 
and legacies. Lord Hardwicke held that, as he had 
shown that he believed the 5,000/. to be part of his 
personal estate, which it was not, the daughters could 
only take the 6,000/. on condition of giving up their 
interests in the 5,000/. Tilly v. Tilhj (cited in 18 Yes. 
p. 43) is also an authority, as far as it goes, in favour 
of election beiag raised by an erroneous recital, but 
as the decision was evidently dictated by commisera- 
tion rather than by law, and the Court, ia pronounc- 
ing it, declined to make a precedent, it is not thought 
worth while to state it at length. 

In Vaner. Lord Bungannon, 2 Sch. & Lef. 118, a 
father by deed, reciting that he had agreed to charge 
his estates with 12,000/. for each of his three daugh- 
ters, conveyed the estates on trust to raise 36,000/. 
for his three daughters in such shares as his widow 
should appoint, and in default for them equally. By 
will he recited that he had settled 12,000/. on each of 

c5 
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them, and he limited his estates to his daughters 
equally. The widow having made an appointment 
between the daughters in unequal shares, it was held 
that those who took more than a third must elect 
between their interest under the appoiutment, and 
that under the will. " I think," said Lord Eedes- 
dale, " the will of Lord Antrim was made under a 
mistake — he proceeded under the impression that he 
had provided 12,000^. absolutely for each of his 
daughters, and on the faith of that he proceeded 
to distribute the rest of his property. If, therefore, 
any daughter insists that he has not made that pro- 
vision, and that another daughter is not entitled to 
12,000/. under it, she must relinquish what the will 
gives her, in order to compensate the loss sustained 
by the other daughter." (Page 130.) 

In Cooke v. Briscoe, 1 Dru. & Wal. 596, a father 
by deed charged lands which were entailed on the 
children of his second marriage with 4,000/. for the 
children of his first marriage — which charge was iu- 
vaM. By will he devised to the first son of the 
second marriage (who afterwards succeeded to the 
entailed lands) certain property of his own, and also 
recited that he had power to charge the entailed 
lands with 4,000/., and had so charged them by the 
deed, and " inasmuch as " he had so made full pro- 
vision for the children of the first marriage, he 
only left them 5s. each. It was held that by 
such recital the belief that the children of the first 
marriage would have the 4,000/. was plainly shown 
to be the reason for devising all the unsettled lands 
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to the son of the second marriage, and so he must 
elect to allow the charge or give effect to it out of 
the devised estate. Here, however, there was not 
merely a recital— though it was considered that the 
manifestation of intention would of itself he suffi- 
cient, — hut further, " he incorporates the charge into 
his will and makes its validity the ground for cutting 
out his eldest son and heir, and the consideration for 
the devise of the unsettled lands to his son of the 
second marriage." The incorporation of the charge 
into the will is treated as in fact equivalent to a 
positive disposition by the will of that which was not 
the testator's own. 

In JRobimon v. Branshy, 6 Mad. 348, the testator 
expressed a wish to divide his property equally 
among his three children, and recited that his son- 
in-law owed him 2,100^. — ^he therefore discharged 
him of that 2,100Z., bequeathed to one son 1,200/. 
with a house valued at 900/., and to his other son 
' 2,100/., and divided the residue equally among his 
three children. The son-in-law maintained that the 
2,100/. was largely gift and not loan, hut it was held 
that the legatee could not enter into evidence to repel 
the testator's statement, hut must elect to take under 
or against the will. "Possibly," said Leach, V.-C, "a 
legatee might be relieved in a case of clear mistake of 
figures, as where the testator, referring to a settled 
account, called the balance 2,000/., which was in fact 
but 1,000/." Similarly, in In re Aird, Aird v. Quick, 
12 Ch. D. 291, it was held that where a testator made 
a disposition of his property and expressed it to be on 
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the basis of certain advances having been made by 
him to some of the legatees, such legatees must, for 
the purpose of their claims under the will, treat the 
advances as having been made, to the amounts stated 
by the testator, although the statement may be 
erroneous. And in Quihampton v. Going, 24 W. H. 
917, Jessel, M. E., held that a statement in a wiU 
that the amounts advanced by a testator to his 
children are as specified in a certain list, is conclu- 
sive for the purpose of distributing his estate under 
the vein. These last three oases, it will be seen, are 
still further removed than the others from the strict 
cases of election, as there is in them nothing which 
the legatee will be deprived of if he takes under the 
will, but the question is merely between taking under 
the vrill a larger or a smaller sum ; it is clear gain 
to the legatee in either way. 
Against On the other hand, in Clark v. Guise, 2 Yes. 617, 

raiaing , . 

election by where a debtor devised an annuity to his creditor, 
and, declaring that he owed her a sum named (show- 
ing at the same time how he made it out to be that 
amount) , directed payment of that sum, Clarke, M. E., 
held that the creditor claiming a greater sum was not 
put to election, for that the testator's iutention was 
not to make a compromise of a debt he owed, or to 
give part instead of the whole, but to give the whole 
debt besides the annuity. Huby v. Foot, Beat. 581, 
may perhaps be mentioned in this connection. There, 
by an earlier settlement, lands were charged with 
2,000J. for younger children. By a later instrument 
the lands were settled, subject to the charge — which 
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was stated as a oharge of 1,000/.— upon trust to raise 
2,500/. for tlie younger children. It was held that 
there was no case of election, and the children 
claiming the 2,500/. were not hound to allow that 
the earlier charge was only for 1,000/. 

Bashwood v. Peyton, 18 Yes. 27, was discussed at 
great length, and appears not absolutely to decide 
anything, but the bearing of the case is against the 
raising of an election by implication. The case was 
this : — Devise of adyowson and estates to A. for life 
with remainders over, and with direction that if the 
living becomes vacant while A. is in possession of the 
estates, A. shall present James. A. succeeds to the 
estates, and by wiU — referring to this direction 
(describing it as a direction that James shall be pre- 
sented to the living when it becomes vacant), and 
expressing the wish that it should be complied 
with — directs that if on a vacancy James is dead, or 
declines to take it, &c., Algernon shall be presented 
if qualified and willing ; and he devises estates of his 
own to B. A. dies before a vacancy in the living, 
and B. succeeds. Then a vacancy occurs : can James 
claim to be presented ? Not under the first will, as 
the vacancy has not occurred while A. was in posses- 
sion. Then is there in A.'s will an implied direction 
that James shall be presented ? If it can be estab- 
lished that A. " has expressly declared or has shown 
a clear intention that James Dashwood should take 
this presentation, a case of election is to be raised " — 
i.e., B., the beneficiary under A.'s wiU, would be 
under a condition to comply with A.'s expressed 
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intention and appoint James— "tut if upon tte 
whole -will taken together it is obvious that the tes- 
tator thought he had nothing to give to James, that 
he was already entitled, and the testator under that 
supposition has not given to him or expressed an in- 
tention that he should take, I find no authority for 
holding mere recital, without more, to amount to gift 
or demonstration of an intention to give." (Eldon, 
L. C, p. 41.) Subsequently, Tilly v. Tilly was cited 
to the Lord Chancellor, hut he considered it to be 
of no weight. Finally, he strongly inclined to the 
opinion that James could not, by the fact of B. 
taking certain estates in fee, " raise a case of election, 
though not in terms expressed, by implication upon 
the general doctrine of the Court," and refused an 
injunction, though " without prejudice to any ques- 
tion upon the case of election, if the plaintiff " (James) 
" chooses to carry on the suit" (p. 49). 

In two later cases, the decision has been more 
emphatic against raising election by incorrect recital. 
In Langslow v. Langslow, 21 Beav. 552, a father 
having appointed to his son part of a ftmd which, so 
far as unappointed, would go equally between that 
son and a grandson by another son, by wiU left pro- 
perty to the son, and recited that he would have to 
bring into hotchpot the appointed part of the fund, 
and that the whole of the fund would then be 
divisible between him and the grandson. In fact, 
the hotchpot clause in the original settlement did 
not apply between the son and the grandson. Lord 
Eomilly, M. Er., held that the son was not put to 



Disposition of another's Property. 39 

election. And again, in Box v. Barrett, 3 Eq. 244, 
the same judge held that no election was raised by a 
will which gave less to two of the testator's children 
than to the other two, expressly on the ground that 
the two former took under the testator's marriage 
settlement— whereas, in fact, aU the four took under 
it equally. He could not think that the latter two, 
if they took under the will, must give up what they 
took imder the settlement; for to make a case of 
election, he said, " there must be some disposition of 
property which the testator had no right to dispose 
of " — so that it would appear that in his view no 
recital whatever could be sufficient to raise a ease of 
election — a doctrine which seems wholly irreconoile- 
able with Yane v. Lord Bungannon, and Cooke v. 
Briscoe. 

The principle that erroneous recital will not raise 
election was nominally assented to by both Ball, L. 0. 
of I., and Christian, L. J., in the Irish case Lewis v. 
Lewis, 11 Ir. Eq. E. 340, though the view of the 
former, that a recital might amount to a disposition, 
would deprive the principle as a general statement of 
aU its cogency. The case there was, that a testator 
described a certain estate as purchased by him " in 
exoneration of the engagement" on his marriage, 
whereas in fact the engagement referred to, a bond, 
was not discharged, but was legally enforceable by a 
person to whom his will gave considerable benefits. 
The L. J. considered this a mere incorrect recital 
which could not, raise election (pp. 359, 360) ; the 
L. 0. held that the testator indicated that the money 



recital. 
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secured ty the bond was money whicli lie considered 
to belong to himself, and so that a claimant under 
the bond would be interfering not merely with the 
recitals, but with the dispositions of the instrument 
(pp. 349, 350). 
Mistaken An instrument, of course, may show otherwise 
may be than by recital the belief of the testator that A. has 
without not a certain right against the testator's estate 
which he actually has, and which, if the testator 
had known of it, might very possibly have led him 
not to give A. the benefit, or the whole of the benefit, 
actually conferred by the will. ■ Such a case was that 
of Gardiner y. Fell, 1 Jac. & "W. 22, where a testa- 
trix bequeathed a legacy of 1,000/. to her great- 
nephew, and purported to devise him an estate which 
was in fact already his, and had been so for years, so 
that he had a claim against her estate for the rents 
and profits which she had received during her life- 
time. It was held that he could enforce this claim, 
and none the less receive the legacy. 



Sect. 2. — Consideration of Special Classes of Cases. 
"We proceed to consider in detail by what ex- 
pressions a testator is understood to be disposing of 
what is not his own. 

The clearest case is, of course, that of the dis- 
position of a specific property in which the testator 
or donor has no interest whatever. 
Where the Where he has some interest in the property, 
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though it is not entirely his own, the Court will in- testator 
cline to the view that he iatends to dispose only of the p^iai 
interest which helongs to him. Indeed, ia Eancliffe ^ ™^^ ' 
V. Parlcins, 6 Dow, 149, p. 185, Eldon, L. C, lays it 
down that " it is difficult in any case to apply the 
doctrine of election where the testator has some 
present interest in the estate disposed of, though it 
may not he entirely his own." This proposition, 
however, was not requisite for the decision — which 
turned, not on the mere fact of the testator having 
himself some interest in the property disposed of, 
but on his expressly confirming the settlement under 
which the interests of others arose — and clearly does 
not express the law. In Wintour v. Clifton, 21 Beav. 
447, p. 462, EomiUy, M. E., refers to the above 
words, and by them, he says, " I understand Lord 
Eldon only to mean that when it is possible the 
words of the testator shall be applied to that present 
interest, but that he does not mean to say that in no 
case in such circumstances can a case of election 
arise." On appeal (8 De G. M. & G. 641), Turner, 
L. J., says it was argued "that every testator must 
prima facie be taken to have intended to dispose only 
of the interest which he may have been entitled to 
dispose of. That there being property of Sir E. 
Clifton to answer every disposition of his will, the 
Court could not look beyond that property, and that, 
where a testator has a limited interest in property 
forming the subject of a devise or bequest, the 
intention to make a disposition extending beyond 
that interest cannot be made sufficiently clear to 
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raise a case of election by anything stort of a positive 
declaration. To these two latter propositions," he 
fiays, "I am not prepared to assent" (p. 650), and 
goes on to express the opinion, in words already 
quoted, p. 27, that the question is one of the intention 
apparent on the will as a whole. 

Where a mortgagee's will showed plainly that she 

was only disposing of her interest as mortgagee, 

indefinite words in a codicil were not allowed to 

imply an intention to do more and dispose also of 

the mortgagor's interest in the property. Bynge v. 

Bynge, 9 Ch. 128. 

Where the Where the testator's interest is such that the 

interest dispositions he has made cannot be satisfied out of 

satisfy; his it, his will Cannot be considered as disposing only of 

aisposi on. ^^^^^ interest. Of this character are all attempts to 
Devises of _ •'■ 

estates taU. devise property of which the testator is only tenant 

in tail, such as Noys v. Mordaunt, 2 Vem. 681, one 
of the earliest cases by which the principle of election 
was established. There a testator devised to his 
daughter Margaret his lands at Beeston, and died, 
leaving besides her another daughter EUen, who 
took large benefits imder the wOl, but claimed in 
addition a moiety of the lands at Beeston as co- 
heiress in tail, such lands having been settled, ia 
default of male issue of the testator, on the heirs of 
his body. " In all cases of this kind," said Cowper, 
L. K., " where a man is disposing of his estate among 
his children, and gives to one fee simple lands, and 
to another lands entailed or under settlement, it is 
upon an implied condition that each party acquit and 



Disposition of another's Proj)crt//. 43 

release the other." So, Tfltson v. Moiinf, 3 Ves. jun. 
191, as to suoh of tlio copyhold estate as (though 
smTcndered to tlie use of tho "will), was entailed; 
Anon., ailb. 0. in Ecf. 15, and IFc/b;/ v. WcJbi/, 2 V. 
& B. 187. 

Of course, the intention to dispose of the entailed 
lands must be clearly shown. Wliere a testator 
having a fee simple in certain lands, but being only- 
tenant in tail of others, devised all his lands " of 
which he was seised or whereto he was entitled or of 
which he had any power to dispose," no suoh in- 
tention was shown to dispose of the entailed lands as 
to raise a case of election against persons claiming 
under the entail and taking benefits also under the 
will. Fonr.ffcrx. Cotton, Amb. 388; compare C»/^ v. 
Showclt, Amb. 7'J7, jw^t, p. 87. But in a devise 
executed before the Wills Act, and therefore specific, 
of all a testator's "manors," as the only manors he 
had were two of which he was tenant in tail, the will 
was held to be a disposition of them. Woodroffe v. 
Daniel, 7 Jur. 9-50. And, as already noticed, a gift 
to persons not entitled, of the right of occupation of 
part of the property entailed, is a gift inconsistent 
with the entail, and may, tlicrcfore, lay the basis for 
election. Eirhham v. Smith, 1 Ves. 258 ; ante, p. 31. 
So, of course, if the gift is of a right of occupation of 
" the lands and premises now occupied by me," and 
such lands include lands subject to the entail. 
Honyicood v. Forstcr, 30 B. 14. 

Another instance of a devise going beyond the Devises of 



rever- 



testator's interest occurs where the testator has sionary 

uiterests. 
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merely a reversionary interest after tlie deatli of A., 
and purports to give A. benefits out of the property. 
In Welbij V. Welbij, 2 V. & B. 187, a testator, 
having an estate for life in S. with remainder (after 
failure of issue male of himself) in fee, devised his 
estates in S. to his son for life, remainder to his 
grandson. As the son and grandson must he dead 
before his own fee simple in remainder could take 
efEeot, it was held that he could not be disposing 
merely of such remainder, but that it was a gift of 
the immediate fee simple. There were also con- 
nected with the gift powers of leasing and join- 
turing, inapplicable to a reversionary interest. 

In this case, it is to be noted that the property 
devised was described as " my manors and lands at 
S., which were devised to me by my brother's wiU," 
but even this special description did not enable the 
Court to construe the gift as limited to the interest 
which the testator took by his brother's will, in face 
of the inappropriateness of such interest to the gift. 

This decision was followed in Wintour v. Clifton, 
21 Beav. 447. A mansion house and certain other 
properties were limited to A. for life, B. for Ufe, C. 
in tail, remainder in fee to A., and are hereafter 
called the settled lands. Other properties were 
limited to A. in fee. A. by wiU devised all the 
properties to B. for life, C. for life, and their first 
and other sons in tail, and gave powers to tenants 
for life to grant leases, and charge jointures and 
portions, but such powers were not to extend to the 
mansion house. The furniture, &c., about the man- 
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sion house was given to be lield as an heir-loom by 
the persons entitled irom time to time under the 
limitations in the will to the mansion house, and the 
personal estate was to be invested on like trusts. 
Eomilly, M. E., held that the wUl could not be 
taken as dealing only witli the reversionary interest 
in the settled lands, which construction would make 
it of no effect tiU after the deaths of B. and C, but 
as purporting to dispose absolutely of the settled and 
unsettled lands alike, and so as raising a case of elec- 
tion. On appeal, this judgment was affirmed by 
Knight-Bruce and Turner, L. JJ. (8 De G. M. & G. 
641), the latter of whom, while attaching weight to 
the fact that the limitations were inapplicable to a 
mere reversion, rested his decision principally on the 
powers of jointuring and portioning, and the heir- 
loom clause. 

So, if a testator, having only a reversionary in- 
terest in lands, devises them and charges them with 
an annuity, this charge may show that he means to 
give more than the reversionary interest. TJsticke v. 
Feters, 4 K. & J. 437, see p. 455. 

Again, where a testator disposes of property to Disposition 

, , . . — r . . . , , . of a joint 

which he is entitled j omtly with another, and gives interest. 
an interest in it to that other , he evidently cannot be 
meaning to dispose only of his own possible interest 
by survivo rship. In re Carpenter, Carpenter v. Bi&- 
ney, 51 L. T. (N. S.) 773. 

In the above cases, the testator's property is in its Gift where 

. ■, 1 • o 1 L n -L ^^ donor 

nature such that the will cannot be satisned out oi it. has an in- 
Where it is only deficient in amount, as where he has interest. 
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given away stock to a greater amount tlian lie proves 
to have owned, a question may sometimes be raised, 
as in Baugh v. Read, 1 Ves. jun. 257, whether he 
did not do so on the supposition of certain other 
stock belonging to him or being at his disposal, 
which in fact belonged to one of his legatees, and 
whether such legatee must not therefore elect. To 
prove this, however, would generally involve the 
introduction of extrinsic evidence of the testator's 
intention or belief, and, as will be seen hereafter 
(Ch. XYI.), such evidence is not admissible. 
Where Jf the question of election can be made out to be 

election ^ 

depends on dependent, not on any expression of intention or 

the value, . . 

ei-idence behef, but Simply on the amount or value of the 

may (pro- 
bably) be testator s property, viewed in connection with the 

the value, words of the will, it is apprehended that evidence 
may properly be given of the amount or value, just 
as of any collateral circumstances necessary to ex- 
plain the wiU. Thus, in Pearson v. Pearson, 1 Bro. 
Ch. 292, Loughborough, L. C, considering that the 
question whether an annuity to a widow was in 
satisfaction of dower, that is, in other words, whether 
she must elect between them, depended on the ques- 
tion whether, if she took her dower, the real estate 
would be capable of answering the charges laid upon 
it by the will, directed an inquiry to ascertain the 
amount of the real estate, both at the date of the 
wiU and at the death. In Eoldich v. JSoldich, 2 T. 
& C. Ch. 18, however, where a considerable time 
had elapsed between the date of the wiU and the 
death, Knight-Bruce, V.-C, on that ground refused 
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to direct an inquiry into the value of the estate, 
obserYing at the same time, "Whether it could in 
my opinion he right, in any case of this kind, to 
direct such an inquiry, I do not say." It is suh- 
mitted that, in any case where the value of the 
property would be a material element in judging 
whether a ease of election arises, it is correct to 
admit evidence to ascertain the value. In Pepper v. 
Dixon, 17 Sim. 200, the fact that the value of the 
testator's property would not be enough to satisfy 
the requirements of his will if his widow had her 
dower, is mentioned in the report, but is not relied 
on in the decision (which was against the widow) as 
part of the grounds of it. But in a case where elec- 
tion depended on the question whether a testator, by 
a devise of all his real estate, standing, lying, and 
being at B., had disposed of property at B. which 
was not strictly his real estate, but which he had 
power to appoint, Kindersley, V.-O., rested his deci- 
sion especially on the fact that the devise was in 
trust to raise 300/., and that the only property of the 
testator's own at B. was two cottages producing only 
about %l. a year. Fox v. Charlton, 10 W. E. 506. 

Where the property which a person would take 
tmder the wUl or other document is less than he 
would take against it, and there is no such other 
advantage connected with it that there would be any 
gain to him (if the case is one of election) ia taking 
imder the wQl, but his doing so would merely in- 
volve his forfeiting a fully equal benefit which he 
has already, it seems a fair inference — at least where 
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both the interests are merely pecuniary — that the 
testator did not intend him to elect {Warbution v. 
Warhutton, 2 Sm. & Gr. 163), and in such a case, 
evidence of the values seems a necessary element in 
arriving at a correct judgment. 
Intention The Suggestion may be made, where the testator's 
of after- interest in property at the time of his will is in- 
property. adequate to meet the disposition made of such pro- 
General perty, that he was intending to dispose of other 
property of the same kind which he might acquire 
after the will — in fact, that the devise or bequest is 
a general and not a specific one. If this can be 
established, it is not a case of election, which only 
arises upon a specific gift, but whether a gift is 
general or specific often depends on minute distinc- 
tions, and on the precise language and facts of the 
case. In Bummer v. Pitcher, 5 Sim. 35, affirmed 
2 M. & K. 262, a testator bequeathed "all my 
funded property " in trust for his wife for her lifej 
and after her death bequeathed " the sum of 300?. 
4 per cents." to A., and so on to B., C, &o., to an 
amount nearly equal to all the 4 per cent, stock he 
then had standing in the names of himself and his 
wife. It was held by Shadwell, V.-C, and on 
appeal, by Brougham, L. C, that this was a general • 
gift of stock, and therefore, although he had not, 
either at the date of the will or of the death, any 
stock but that standing in the names of himself 
and his wife, which, of course, the wife took by 
survivorship, the will made no disposition of that 
stock and did not put the wife (who took other 
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benefits imder the will) to election. So, too, even in 
& case where the amount bequeathed was the precise 
sum standing in the names of the testator and his 
wife — ^the capital stock or sum of 800/., 3/. per Cent. 
Oonsolidated Bank Annuities — the bequest was held to 
be a general one, and no election was raised. Poole 
T. Odling, 31 L. J. Ch. 439 ; 10 W. E. 337. 

So, in Atf.-Gen. v. Fletcher, 5 L. J. (N. S.) Ch. 73, 
a widow who was .entitled to two sums of 3 per Cent. 
lieduced Annuities, 1,933/. 6s. ?>d. and 666/. 13s. Ad. 
(making together 2,600/.), married again and trans- 
ferred the former only into the name of her husband. 
By his wiU he bequeathed the interest of 2,600/., 3/. 
per Cent. Eedueed Annuities, to her for life, and the 
capital over : this was held to be no disposition of 
the 666/. 13s. Ad. belonging to the wife, but merely 
a general bequest, and she had not to elect between 
the rights under and the rights apart from the will. 
And again, where a general bequest of 10,000/. con- 
sols was followed by a declaration that all funds 
standing at the testator's decease in the names of 
himselE and his wife should, for the purpose of 
answering the legacies given by his will, be con- 
sidered his property, and thereby made liable to 
the same, it was held that there was no disposition 
of the funds accruing to the wife, without which 
-there were not assets to meet the legacies. Laurie 
V. Glutton, 15 Beav. 131. The correctness of this 
decision (the judgment in which makes no mention 
of the declaration) seems open to doubt, especially a^ 
the concluding words of the declaration seem to 

E. » 
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amount to a charge of the legacies on the funds 
accruing to the -wife, and a charge, being pro tanto a 
disposition, should surely be sufficient to put the 
wife (who took other benefits under the wiU) to her 
election. 
Disposition On the other hand a bequest of " my shares in the 

of property , , . , ^^ , 

of a special Nottingham Canal Navigation, and m all other 
tion. canals," has been held by Cottenham, L. C, to be a 

bequest of existing shares in the Nottingham Canal 
Navigation, and consequently a specific bequest of 
the only such shares which the testator then had, 
namely, shares standing in the names of himself and 
his wife. Shuttleworth v. Chreaves, 4 My. & Or. 35. 
- ■ And so it has been laid down that generally where 
the property is of a very special description, it will 
probably be " a matter of some difficulty " to support 
the contention that the reference is only to property 
thereafter to be acquired. " All the Court has to do 
is to gather the testator's meaning from the words 
he has used ; and certaioly it seems a very whimsical 
meaning to impute to a testator, when he affects to 
dispose of all property of a particular description of 
which he has now or may hereafter have power to 
dispose, that he makes that disposition without the 
least suspicion that he has then any property of that 
description, and solely with the notion that he may 
hereafter buy some such property." Wood, V.-C, ia 
mticke v.- Peters, 4 K. & J. 437, p. 455. In that 
case a testator, having a reversionary interest in 
" Duchy lands," devised all the real estate he had, 
or should have at his death, including the Duchy 
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lands; and tlie Court was not disposed to hold, on 
aoeount of tlie inappropriateness of tlie devise to a 
reversionary interest, that this was a devise of merely- 
such Duchy lands as he might thereafter acquire. 
A fortiori, of course, where the reference is pointedly 
to property which the testator has at the time of his 
will. Thus, a bequest of " my present fimded stock 
.and government annuities," the testator having none 
except what he had transferred into the joiat names 
•of himself and his wife, will be a bequest of that. 
Crrosvenor v. Dicrston, 25 Beav. 97. And obviously, 
where the testator bequeathed the sum of 2,200/., 
a per cents., describing it as his property then 
standing in the joint names of himself and his wife, 
the wife surviving had to elect between that stock and 
•other benefits given her by the will. Coates v. 
Stevens, 1 T. & Col. Ex. 66. 

In one case a gift of two houses to be sold and Two 

properties 

divided equally between two persons has been given 
thought to indicate that the testatrix having an 
absolute interest in one must be taken to be also dis- 
posing of an absolute interest in the other, in which 
.she in fact had only a reversionary interest after an 
estate tail in one of the two persons who were to share 
the proceeds of sale. If the gift were taken as 
limited to what the testatrix really owned, the two 
devisees would evidently be far from sharing the two 
houses in that equality which the words of the will 
contemplated. Moreover, there was an additional 
reason why the testatrix might regard herself as 
owner of the latter house as well as the former, it 

d2 
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having been conveyed to her by a trustee under the 
mistaken impression that the trusts of it were at an 
end. These reasons were not, after all, the basis of 
any actual decision, in consequence of the invahd 
execution of the will. Cumming v. Forrester, 2 J. & 
W. 334. 
General A surrender by A. of all the copyholds which he 

■words , 

sometimes was posscssed of Or entitled to, " either in possession, 
settled reversion, remainder, or expectancy," has been held 
^' to carry the whole interest in copyholds which he 
held in trust for himself for life, remainder for his 
son in tail, remainder for himself in fee — and this, 
although there were other copyholds of which he 
was absolute owner. Per Lyndhurst, L. C, mAhdi/ 
generauy. "^- Gordon, 3 Euss. 278. But a bequest of "all my 
leaseholds," the testator having leaseholds of his own, 
was not regarded as disposing of settled leaseholds 
(which he had no power to bequeath), simply because 
the testator had renewed them in his own name with- 
out taking notice of the settlement. In this case, the 
will expressly confirmed the settlement. Tanner v. 
Elworthy, 4 Beav. 487. 

A devise of " all my real and personal estates in 
the kingdom of Ireland " — the testator having lands 
which he was free to dispose of as he pleased — is not 
a disposition of lands which were settled, and of 
which the testator was only tenant in tail : especially 
when the devise is "subject tO' my just debts." 
Knox V. Knox, Beat. i501. A devise of "my real 
estates," where the testator is only tenant for life or 
in tail of certain lands, and has no other real estates, 
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is no attempt to dispose of the interest of the re- 
mainderman or the issue in tail, and raises no case of 
election. Cosbij v. Lord Ashtown, 10 Ir. Ch. E. 219 ; 
Stratton v. Best, 1 Yes. jun. 285. 

Where a testator has only a moiety or other partial Gift by tho 
interest in property, and disposes of the property in owZg 
general terms, he is commonly held to be disposing fo^b^m 
of the whole, and not merely of his own share. (The ^hSe- 
early decision of Leach, M. E., to the contrary in 
Chavc V. Chave, 2 J. & H. 713, note, has not been 
followed.) And this, although he may describe the though 
thing which he is conveying as " my" house or land : as'"^my" 
the use of the possessive will not limit the effect of w.^ °' 
the gift to that which is really the testator's. A 
leading ease on this subject is Padbur;/ v. Clarl; 2 
Macn. & G. 298. There the testator devised all that 
his freehold messuage or tenement, with the garden 
and all and singular the appurtenances thereto belong- 
ing, situate at I., then on lease to U., and devised all 
that his moiety of and in the leasehold messuage in 
P. in trust for M. In fact, he had only an imdivided 
moiety of the freehold house, the other moiety being 
vested (subject to a life interest) in M. It was held 
by Cottenham, L. 0., on appeal, that the will showed 
a clear intention to dispose of the whole, and not 
merely a moiety, of the freehold house, and M. must 
elect between her moiety of that house, and the 
interest given her in the leasehold house. This deci- 
sion did not rest on (though it was strengthened by) 
the fact that the express gift of a moiety of the lease- 
hold house showed that when the testator intended 
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to give only a moiety he knew how to say so. Im 
Fitssimons v. Fitzsimons, 28 Beav. 417, a testator, 
having an undivided moiety of property at Goose- 
Green, devised " all that his messuage, tenement, or- 
estate situate at Goose Green," for certain persons, 
and gave henefits to his wife, who owned the other 
moiety. It was held that his words meant the whole 
of the estate at Goose Green, and raised a case of 
election, Padbury v. Clark heing treated as precisely 
in point. 
^fortiori A fortiori, where there is a devise by a partial 
owner of the whole of property, the gift not even 
purporting to be a gift of the testator's property. 
Thus, in Hoicells v. Jenkins, 2 J. & H. 706, Lewis,, 
owning only a moiety of properties P. and T., devised 
them to Wmiam (who already owned one-fourth of 
T.) and another person, in fee: it was held by 
Wood, Y.-C, that the intention was clear to give- 
the whole, and William must elect, " there being a 
gift of an estate without the slightest reference to- 
the fact that the interest of the testator was only an 
undivided moiety." In Baxon v. Steele, 2 Jones, 
178, a devise of all that and those the lands of C, 
whereas in fact the testator had only \^ of the 
lands, was (for the purpose of raising election) a 
devise of the whole; though how the question of 
election arose needs explanation, as the devise was an 
absolute devise to the person who was already entitled 
to the other ■^. Wilkinson v. Benf, 6 Ch. 339, i» 
another iastanee. 

A gift of all the testator's " freehold messuages,. 
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cottages, hereditaments, and premises" in South 
Street, was held, by reason of the express mention of 
cottages, to he a specific gift of certain cottages in 
South Street, of which he had two imdivided thirds, 
and his wife the other third, and in conjunction with 
other gifts to put the wife to her election. Miller v. 
Thiirgood, 33 Beav. 496. 

A testator entitled on a certain event to two-thirds 
of a sum of 10,000^. consols bequeathed all his pro- 
j)erty on trusts, and on the deaths of certain bene- 
ficiaries gave the property " including the 10,000^., 
3 per cents." to others : this was a gift of the whole 
10,000/., and not merely of his own two-thirds. 
Sican V. Holmes, 19 Beav. 471. 

The bequest of a fund by one who, after a life 
interest iu A., is entitled to a moiety of the fund as 
tenant in common with A. of the whole, is not the less 
a bequest of the whole fund by reason of the testator 
recitiug that, " subject to the trusts" in favour of 
A., he is entitled to the whole. Those words refer 
to A.'s hfe estate, but are not apt words to express a 
gift of a share, as one tenant in common does not 
take " subject to" the right of the other. Qrissell v. 
SwinJwe, 7 Eq. 291. 

The conclusion that the gift of an estate in general 
terms is an attempted gift of the whole, though the 
testator only had part, is strengthened by a direction 
to keep the buildings on the estate in good repair, or 
a bequest for the purpose of repairing them. Hoicells 
V. Jenkins, 2 J. & H. 706. 

But a devise of "mj property at L." or "in D. B." Secus, of 
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^t of my has been held to mean prima facie only that which 
perty." belonged to the testator. In one case he had paid 
part of the purchase-money, and consequently had a 
charge on the land for that amount, and the land 
had been conveyed to him in fee simple : it was held 
that his interest as incumbrancer was sufficient to 
satisfy the words of the devise. "Wood, Y.-C, in 
Maddison v. Chapman, 1 J. & H. 470. In another 
case the testator's interest was one seventh share of 
the land; and that, and no more, passed. Chatterton,. 
Y.-C. of Ir., Henry v. Senry, 6 Ir. E. Eq. 286. 

The decision of Kindersley, Y.-O., in In re BidwelPs: 
Settlement, 11 W. E. 161, appears not to be recon- 
cilable with Padbury v. Clark and Fitzsimons v. 
Fitzsimons. There, by A.'s marriage settlement, 
property was settled (after the deaths of A. and his- 
wife) in trust for his children as he should appoint, 
and in default for the children at twenty-one or 
marriage. Having had one child, who attained 
twenty-one and died in A.'s lifetime intestate and 
without issue, and another child living, A., by will, 
gave all the residue of his estate, including the stocks 
in the names of the trustees of his marriage settle- ' 
ment, which he directed should be considered as part 
of his residuary personal estate, on trust for his wife 
for life, and then for his daughter and her family. 
It was held that there was no clear intention shown 
to dispose of anything beyond the moiety which was 
vested in A. as representative of the deceased child, 
and that the daughter was not put to her election. 
It would seem, however, that there was clearly a gift 
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of the stock in general terms by a person who was 
only entitled to a moiety, which, according to the 
preceding cases, is impliedly a gift of the whole. 

Whether a testator devising real estate which, in Gift of 
his hands, is subject to a rentcharge, is or is not to wSlf 
be understood as devising the estate free from theTS-'" 
rentcharge, is a point on which opinions have been Sgiftof 
divided. In Ayres v. Willis, 1 Yes. 230, LordllTrenr 
Hardwicke expressed the view (which was not, ''^''''^''' 
however, a decision) that if a child is entitled to a 
rentcharge or such an interest out of real estate of 
the father, and the father bequeaths him a legacy or 
portion, and devises the real estate to another, the 
child is not put to election between the legacy and 
the rentcharge, because the devise of the real estate 
shows no intention to exclude the rentcharge. But 
in Blahe v. Bunhurtj, 4 Bro. Ch. 21, 1 Ves. jun. 
514, while it is laid down that the devise in general 
terms of an estate which is subject to an incumbrance 
shows no intention to give the estate free from the 
incumbrance, the same principle is held not to apply 
to an estate subject to a rentcharge, on the ground 
that the rentcharge " does not take the estate out of 
the testator as a mortgage might do." Lord Com- 
missioner Eyre considered that in such a case the 
testator is not to be understood by a general devise 
as disposing only of what the rentcharge leaves him, 
" for the whole was ia him and he meant to pass the 
whole" (1 Ves. jun. p. 525), or at least the presumption 
is that he meant to do so. In this case the rents 
and profits of the estate were by settlement devoted 
d5 
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to raising a yearly sum for an eldest son, and after- 
wards the settlor devised the estate in trust out of 
the rents or by mortgage to raise certain sums, and 
subject thereto to the use of the eldest son. Such a 
devise is "inconsistent with the settlement, which had 
appropriated the rents and profits to the raising 
2,000^. a year for the eldest son. This seems to 
throw the onus prohandi as to the intention of the 
will upon the eldest son, and to call upon him to 
show that the testator intended, not to dispose of 
the whole rents and profits, but of such part only 
as should remain after satisfying the rentcharge."' 
4 Bro. p. 26. 

The principle that " where a testator simply gives 
an estate without saying more, he is to be taken to- 
mean the estate in its present condition, subject td 
the existing charges upon it," has been since enunci- 
ated by Cran worth, L. 0., in a decision ia which 
Knight-Bruce and Turner, L. JJ., concurred, and 
which was the more remarkable inasmuch as the 
testator was not on any view giving merely what he 
had himself — for he had no devisable interest at all. 
In this case, Stephens v. Stephens, 3 Drew. 697, and, 
on appeal, 1 De G-. & J. 62, Hood's farm was 
settled with other property on "William for life^ 
remainder to his children in tail, remainder to John 
for life, remainder to trustees for a term to raise 
10,000/. for the younger children of John and 
Charles, remainder to John's first and other sons in 
tail, remainders over. During the life of William, 
John devised Hood's farm to his eldest son abso- 
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liitely, and gave benefits by his will to younger sons. 
He gave nothing to the children of Charles. He 
died in the lifetime of WiUiam, on whose death 
without issue John's eldest son succeeded to Hood's 
farm under the original settlement as tenant in tail. 
He claimed that the younger children were put to 
election between their interest in the 10,000/. charge, 
and the property given them by John. The Court 
of Appeal held that they were not put to election — 
that there was nothing to show that the devise was 
not meant to be subject to the term, and that this 
view was supported by the fact that there was clearly 
nothing to put the children of Charles to election. 
On the latter point they were in accord with 
Kindersley, V.-C, but on the former point he had 
taken the opposite view, considering (according to 
the fuller statement of his judgment iu 1 De G. & J. 
p. 67) that from the fact of John having no devis- 
able interest, the case was not like that of the owner 
of an estate subject to a charge devising it, and that 
a person devising property in which he has no devis- 
able interest must generally be taken to have intended 
to claim it as his own and to devise it free from in- 
cumbrances. On this very special question his view 
was not identical with that of the superior Court, 
but on the more general and more important question 
of a devise of property by the person who owm it 
subject to a charge, there was no difference of 
opinion between the Vice-Chancellor and the Court 
of Appeal. 

Where, however, a person devises property as his 
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own, whereas lie would liave no right to devise it at 

all if it passed by an earlier (disputed) wiU. by which 

it was charged with a legacy, he cannot be considered 

as meaning to devise it subject to that legacy. Sadr 

Her V. Butkr, 1 Ir. E. Eq. 415. 

Gift of It may be here observed that — inasmuch as the 

over wMch donee of a general power, by exercising it, makes 

person has the property subject to it assets of his own — ^where 



power of an instrument, which gives a benefit to A., disposes 
ment" " of property over which A. has a general power of 
appointment, and A. afterwards exercises such power 
in favour of other persons than the beneficiaries 
under the former instrument, A. is bound to com- 
pensate the persons disappointed by such exercise of 
his power out of the interest which he takes under 
the former instrument. Griffith-Boseawen v. Scott, 
26 Ch. D. 358. Thus, to dispose of property over 
which another person has a general power of appoint- 
ment, may be practically tantamount to disposing of 
property belonging to that person. 
Gift of As a person who has settled, or agreed to settle, his 

property i i i i 

previously property has to that extent rendered it either in law 

settled by 

the donor, or m equity no longer his own, a case of election may 
be raised by his subsequently purporting to dispose of 
it if he gives benefits out of property not so settled or 
agreed to be settled to persons taking under the settle- 
ment or agreement. Bennett v. IIouldsworth,Q Ch. 
D. 671. If part only of a man's estate is settled, the 
question of election wlE depend on whether the 
settlor's wUl (or other document posterior to the 
isettlement) imports a disposition of his whole estate, 
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" and therefore of the part settled as well as the rest." 

Herne v. Heme, 2 Vem. 555. In mi/kr v. Wetherell, Where the 

4 Sim. 114, the testator had covenanted that he cove'raTu* 

would by will or otherwise in his lifetime settle aU property!"'' 

the real and personal estate he should leave at his 

death on his wife for life, if she survived him, and, 

on the death of the survivor, on their children 

equally. He had six children, of whom four died 

in his Hf e intestate and unmarried, and he took out 

administration to them. Of the other two, Harriet 

survived him, and Frances died in his Hfe leaving 

children. He left all his real and personal property 

(after his wife's death) to or on trust for Harriet and 

her future husband and their issue, and the children 

of Frances. It was held that each of the six children 

took under the covenant a vested interest ; that the 

realty — Harriet and Frances being (under the old 

law) co-heiresses of their deceased brothers and 

sisters — went in equity equally between Harriet and 

the heir of Frances, while in the personalty Harriet 

was entitled to one-sixth, the children of Frances 

to one-sixth, and their father as the administrator 

of the deceased children to the other four-sixths, 

which accordingly passed by his will. But as the 

wiU disposed also of the real estate, it was held that 

the persons taking the real estate under the covenant, 

if they claimed to retain it against the will, must give 

up what they took in the personalty under the will. 

This decision seems open to question, for as the 
covenant affected all the personal estate which he 
was able to dispose of at his death, it is conceived 
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that it would affeot the four-sixths which came hack 
to him as administrator, that this would be divisible 
again into sixths, one going to Harriet, one to the 
children of Frances, and four to himself as adminis- 
trator of the deceased children, so that practically, by 
constant repetition of this process, half his property 
would go to Frances, and half to the children of 
Harriet, and there would be nothing for the will to 
operate on, and no case for election, because he would 
not have given benefits out of any property not 
settled or agreed to be settled, there being none such. 
Thus, in McDonnell v. McDonnell, 2 Con. & Law. 
483, a husband and wife having agreed before 
marriage that on the death of either the property 
should be divided between the survivor and the 
issue, the husband, who died first, purported to give 
his property partly to his son (the only issue) and 
partly to strangers. The son died in the life of the 
widow. It having been held that on the husband's 
death the widow became entitled to one-third, and 
the son to two-thirds — and it being agreed that the 
widow took the son's two-thirds as his representa- 
tive — the strangers suggested that she was boimd to 
elect, but Sugden, L. C. of Ireland, held that there 
was no case for election, as the husband did not dis- 
pose of any property of his own to the strangers — 
" here the testator had nothing to give, as the whole 
was bound by the settlement." 
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CHAPTER IV. 

INEFFECTUAL ATTEMPTS TO DISPOSE OF ONE's OWN 
PROPERTY. 

As the doctrine of election applies not only to an Cases of 
attempted disposition of the property of another, hut disposition 

to an attempted though ineffectual disposition of one's moaOy^' 

__L 'I ' t 'ji IX obsolete; 

own property, it is necessary to consider also what 

are or were the cases coming under the latter head. 

The increased freedom of disposition of property 

under modem legislation has greatly diminished the 

numher and importance of these, and rendered the 

consideration of them, to a great degree, matter of 

only historical interest. 

At the time when copyhold estates could not he as devise 

. 11°^ unsur- 

devised, imless they had heen previously surrendered rendered 
to the use of the will, a general devise of copyhold 
estates — and still more, a general devise of real 
estates — often led to a question whether a testator 
was disposing of more than he had legally the right 
to dispose of. A devise of the copyhold estates 
" held by me of the manor of B." was sufficient to 
include one not surrendered. Allen v. Poultoii, 1 
Yes. 121. In Bluni v. Clitherow, 10 Ves. 589, 
following some previous cases, it was held that a 
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devise by a testator of all lis oopyliold estates (-with- 
out any special description) was to be understood as 
a devise both of those surrendered and those not 
surrendered, and so as a basis for election if for want 
of surrender some went to the heir, and benefits were 
given him by the wUl. However, in Judd v. Pratt, 
13 Ves. 168, affirmed by Eldon, L. 0., 15 Ves. 390, 
it was held that a devise of " all the rest, residue, 
and remainder of my real and personal estate and 
effects whatsoever and wheresoever, and of what 
nature and kind soever," to nephews and nieces — 
there being freeholds on which the will operated — 
showed no such intention to pass unsurrendered 
copyholds that the heir taking against the will had 
to give up benefits under it. The principle, accord- 
ing to this case, appears to be that, as it was only in 
case of a devise to creditors, wife, or children, that 
the Court would supply the want of a surrender, so 
in such cases only would it be held that these general 
words, which could be satisfied by the freeholds, 
showed an intention to pass the copyholds, and 
thereby put the heir to his election. This decision 
was afterwards treated {sqq Allen -7. Anderson, 5 Hare, 
163, p. 189) as laying down a rule, without regard 
to the relation in which the devisee stood to the 
testator, that a general devise would not carry copy- 
hold lands not surrendered to the use of the will, if 
there were freeholds on which the words could 
operate. But since the Act, 55 Greo. 3, c. 192, dis- 
pensing with the necessity of a surrender to the use 
of the will, this question is, of course, unimportant. 
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Similarly, it is unnecessary to do much more than Devise of 
refer to the old oases of election raised hy an acquired 
attempted devise of estates which the testator should ^'^^^' 
acquire after the date of his mil. Such devise heing 
void, and the estates going to the heir, the heir was 
put to election if any property of the testator's own 
was effectually devised to him. Thollusson v. Wood- 
ford, 13 Yes. 209, affirmed sub nam. Rendlesham v. 
Woodford, 1 Dow, 249 ; Churchman v. Ireland, 4 Sim. 
520, affirmed 1 E. & M. 250 (overruling Back v. 
Kett, Jacob, 534) ; Schroder v. Schroder, Kay, 578 ; 
23 L. J. Oh. 916, affirmed 24 L. J. Ch. 510 (where 
it was further held that the heir would equally be 
put to election, although the property devised to him 
was merely what would have devolved on him in the 
absence of any devise) ; and Sance v. Trmvhitt, 2 
J. & H. 216. By virtue of the WiUs Act, 1 Yict. 
e. 26 — see sect. 24 — this ground of election has now 
become obsolete. 

The old law of dower raised a very large crop Dower. 
of questions on election, the widow's interest in her 
husband's lands beiag under the old law an interest 
of which he could not deprive her by will, so that if 
his wiU was inconsistent with her enjoyment of 
dower, and at the same time conferred any benefits 
on her beyond or other than her dower, she was put 
to election. To this head belongs a case which 
Mr. Swanston has pointed out as one of the earliest 
— ^probably, indeed, it is the very earhest— of the 
reported cases on election. Lac?/ v. Anderson, Choice 
C. in Chanc. 155, 156. 
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But now that by tlie Dower Act (3 & 4 Will. 4, 
c. 105), sects. 4 and 5, the widow's right to dower (in 
the case of a woman married after the 1st Jamiajy^ 
1834) is rendered suhject to any disposition, partial 
or total, made hy her hushand's will of the land 
which would otherwise be subject to the dower, this 
occasion for election is almost wholly at an end. 
Freebench, Oopyholds, however, are not within the Dower 
Act {Powdrell v. Jones, 3 "W. E. 32), but ia the 
majority of cases the widow's right (termed ia copy- 
hold, freebench) was liable to be defeated by any 
ahenation made by the husband inter vivos, and 
consequently by the surrender (which was formerly 
necessary) to the use of the wiU ; and now that th& 
necessity for this surrender is abolished, freebench is 
equally defeated by the husband's will itself. Lace^ 
V. mil, 19 Eq. p. 351. 
Old law As, however, in some manors freebench was on thfr 
tiaiiy in same footing as dower at common law, not liable to- 
be defeated by the husband's act inter vivos, and as 
ia these it consequently remaias unaffected by either 
the Dower Act or the Wills Act, the old law as tO' 
election ia cases of dower is, in these manors, stiU in 
force, and is therefore necessary to be stated. 
General The great question in cases as to election ia con- 

is the tes- nection with dower is whether the benefit given by 
position of the testator to his widow is meant to be in addition 
estate in- to Or ia lieu of her dower, and it is established that 
cra^a 1 e ^j^-^ ^gpgj^^g ^^ ^^ question whether the disposition 
°^™' which the will makes of his real estate is such as- 
cannot be carried out if the widow takes her dower. 
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Gibson V. Gibson, 1 Dr. 42 ; the third proposition laid 
down by Kindersley, V.-C. Perhaps in no hranch 
of law have the decisions been more conflicting than 
here, but the tendency which has gained ground is 
to require (in the absence, of course, of an explicit 
declaration that a gift to the widow is in lieu of 
dower) very rigid and clear proof that the widow is 
not to take her dower and take the benefit given her 
besides. It has been sometimes thought that the 
presumption ought to have been the other way; 
that a testator's dispositions are generally meant to 
apply to all the property which at the date of the 
will is his own, and that it ought to be assumed that 
he did not intend his dispositions to take effect only 
subject to his widow's dower, or on so much of his 
property as would remain after she had taken her 
dower (see e.g., per Wickens, V.-C, in Thompson v. 
Burra, 16 Eq. 592, p. 601) ; but whatever the rule 
ought to have been, it clearly is that no benefit to 
■the widow will put her to election unless her taking 
her dower would be manifestly incompatible with the 
testator's dispositions. Many things which have Modem 
been regarded as indications that she was not to against 
take both benefits have been subsequently considered widow to 
not sufficient, each standing by itself, to put her to 
election, because, whatever impression they might 
leave as to the testator's intention, it was not im- 
possible that she should take her dower, and still 
the testator's directions should be carried out. 

A caution must, however, be added that several 
things which, taken separately, are not sufficient to 
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put a widow to election, may eacli afford, at any rate- 
in certain cases, a presumption in favour of her being- 
so put, and consequently the combined effect of a 
number of such facts may not necessarily be nil 
because the effect of each alone is nil. Sail v. Hill, 

1 Dr. & "War. 94 ; Thompson v. Burra, 16 Eq. 592. 
Dispoei- Jt js now Well settled that there is nothing incon- 

tions not , IP IV 

juoon- sistent with a widow taking her dower in the fact of 

sistent 

■with a devise of the testator's freehold to another person. 

Devise to Laurence v. Lawrence, 3 Bro. P. C. (Toml.) 483; 
^raJT StraJian v. Sutton, 3 Ves. 249 ; Eoldich v. Eoldicliy 

2 Y. & 0. Ch. 18. In Strahan v. Sutton it was- 
remarked that to support an inference from such a 
devise that she was to be barred of her dower, "it 
must be contended that she will insist that her dower- 
should be set out by metes and bounds. ... It 
has been determined that the widow need not take 
it by metes and bounds ; she may take a rentcharge ; 
she may take one-third of the rents and profits."' 
In later times this view has been discountenanced, 
and the law has been laid down that any disposition, 
inconsistent with the widow's assertion of her right 
to dower by metes and bounds raises a case of elec- 
tion. Birmingham v. Kirwan, 2 Sch. & Lef. 444 ;. 
Bending v. Bending, 3 K. & J. 257. It is stiU, how- 
ever, held that a gift to another person is not incon- 
sistent with the widow's right, and does not put her 
to election. Holdich v. Holdich. Where, as some- 
times in cases of freebeneh, a widow has no right to 
have her dower set out by metes and bounds, this- 
test could not be applied, and in such a case the= 
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"words in Strahan v. Sutton would appear to be still 
in point. 

In some cases the same conclusion that the gift was 
not inconsistent with the widow's dower was aided 
by the fact of the devise being not of a particular 
■dose of land described by its name, but of " all my 
real estate": as to which, Thurlow, L. C, remarked, 
" The wife has a charge upon the estate paramount 
io the wUl, she has an absolute right to the third part, 
it is not his to deprive her of it," and declined to 
infer " from his having given her all he has, that he 
has given what he had not." Foster v. Cook, 3 Br. 
■& Ch. 347; so Doicson v. Bell, 1 Keen, 761. But see 
now Padbury v. Clark, 2 Macn. & Gr. 298 ; and Fltz- 
simoiis V. Fitzsimons, 21 B. 417, ante, pp. 53, 54. 

It is also now settled that if the testator gives the Annuity or 

rent- 
widow an annuity or rentcharge out of the property charge to 

„ , widow. 

subject to the dower, she need not on account ot tnat 
alone elect between it and her dower. The early 
•cases to the contrary, Arnold v. Kempstead, Amb. 
466, Villa Real v. Galway, Amb. 682, Jones v. 
Collier, Amb. 730, Wake v. Wake, 3 Br. Ch. 255, 
are overruled by Pitts v. Snowden, cited 1 Br. Ch. 
292, n. : Foster v. Cook, 3 Br. Ch. 347 ; Middleton v. 
Cater, 4 Br. Ch. 409; Greatorex v. Cary, 6 Ves. 615; 
Bowson V. Bell, 1 Keen, 761 ; Sail v. Hill, 1 Dr. & 
War. 94. The fact that the annuity is coupled with 
a power of entry and distress makes no difference in 
respect of putting the vridow to election : see, e. g.,Pitts 
r.Snoioden; Dowson Y.Bell. In one of the above over- 
ruled cases, Jones v. Collier, Amb. 730, an additional 
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argument for holding that the widow was not to 
have dower as well as the annuity was considered to 
be supplied by the fact of there being a gift to 
another person, after the charge of the annuity on 
the estate, not merely of the estate itself, which it 
was said might admit of the claim of dower, but of 
the surplus rents and profits : but in Harrison v. 
Harrison 1 Keen, 765, Langdale, M. E., held that 
the devise, with which the will in that case began, of 
all the testator's real estate, would mean all, subject 
to the widow's claim to dower, and so the surplus 
of rents and profits afterwards given would be the 
surplus subject to that claim. 
TJevise in A devise of real estate in trust for sale, it is well 
aaie. established, does not deprive the widow of her dower, 

Ellis v. Lewis, 3 Hare, 310 ; Gibson v. Gibson, 1 Dr. 
42 ; (it is also said that it afEords, in general, but a 
slight presumption against her ; Thompson v. Burra, 
16 Eq. p. 601) ; nor does the direction to apply the 
rents and profits until sale in the same manner as the 
income of the proceeds of sale, Gibson v. Gibson. 
Directions It was thought in several cases that indications of 

ior equal • i . • 

diTOion an intention that the property should be divided in 
-widow equal shares between the widow and some other 
persons, as the children, excluded her right to dower, 
inasmuch as it was said that if she first took a life 
interest in a third, and then took also her share of 
the remainder, the equality contemplated would be 
destroyed. See Lord Eldon's opinion in GartJishore 
V. Clialie, 10 Ves. 1, p. 20, and the decisions in 
Chalmers v. Storil, 2 Y. & B. 222; Dickson v. 



and others. 
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Hobiiison, Jac. 503 ; Roberts v. Smith, 1 S. & S. 
513. Ball/ V. Lynch, 3 Br. P. C. 478, might perhaps 
be cited as a House of Lords authority to the same 
effect, but that it appears in that case to have been 
fissumed without argument that a devise to the wife 
of a moiety of her husband's estate put her to election. 
But here, agaia, the later decisions have taken a view 
adverse to any case of election being raised, unless 
there is something to make it clear that the share 
given to the widow is a share of the whole, and not 
of the property as subject to the dower. Thus, under 
a gift of lands in trust to seU, with a direction to 
invest the proceeds and pay the income of half to the 
wife during widowhood, Wigram, V.-C, held that 
she was not put to election between her interest 
under the will and her dower. " The direction to 
<iivide the proceeds of sale," he said, " cannot decide 
what the subject of sale is." Ellis v. Lewis, 3 Hare, 
■310 ; so Gibson v. Gibson, 1 Dr. 42. 

In case of a devise to a wife of a part of property Devise to 
out of the whole of which she is dowable, her taking part of 
the part (though it might be inconsistent with her out^o^f ^ 
having dower out of that part), would, evidently, not dowable. 
interfere with her taking dower out of the rest, and 
so there is no presumption that she is to elect between 
the two. Birmingham v. Kirwan, 2 Sch. & Lef. 444; 
Lord Borchester v. Lard Effingham, Gr. Cooper, 319 ; 
Eall V. Sill, 1 Pr. & War. 94; and Holdieh v. 
Eoldich, 2 T. & C. Oh. 18. 

Also a devise to a wife of an interest in remainder 
in property is not inconsistent with her having dower 
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Power of 
leasing. 



out of the same property. Incledon v. Northcote, 3 
Atk. 436. 

There are, however, some directions (other than 
an explicit statement) which are held to be incom- 
patihle with the wife having dower. Such is a 
direction to allow another person to " use, occupy, 
and enjoy" a freehold house; if the will which con- 
tains the direction gives the wife a benefit, she must 
elect between that benefit and the dower out of the 
house. Miall v. Brain, 4 Mad. 119. So where the 
will showed that the testator contemplated that, at a 
certain time, some one other than his widow would 
be in enjoyment of certain land, though she might 
be living and unmarried, she was put to election 
between freebench out of that and other benefits 
given her by the will. Taylor v. Taylor, 1 Y. & 0. 
Ch. 727. 

Also, although a devise of property to trustees in 
trust for sale does not show an intention that the 
widow shall not have dower out of it, yet a power of 
leasing vested in the trustees does show that inten- 
tion. Miall V. Brain, 4 Mad. 119, is sometimes cited 
as an authority for this proposition ; other decisions 
to the same effect are Butcher v. Kemp, 5 Mad. 61, 
Pepper v. Dixon, 17 Sim. 200, Lowes v. Lowes, 5 
Hare, 501, Rail v. Sill, 1 Dr. & War. 94— a 
decision of Sugden's, L. 0. of Ir., which is perhaps 
the leading authority — O'Sara v. Chaine, 1 J". & 
Lat. 662, Gi-ayson v. Dealdn, 3 De Gr. & Sm. 298, 
Parker v. Sowerhy^ 1 Dr. 488 — ^where the words 
were "power to let" — Linley v. Taylor, 1 Giff. 67, 
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and lastly, the decision of Cranworth, L. 0., and 
Knight-Bruce and Turner, L.JJ., in 4. De Gr. M. & 
G. 321, affirming Parker v. Soicerhy, and disposing 
of the douht raised in Warlutton v. Warhutton, 2 
Sm. & Gr. 163. According to O'Sara v. Chaine, and 
Crrayson v. Deakin, even a mere power to lease from 
year to year is sufficient. 

These decisions rested greatly on the principle that 
the right to dower is a right to have part of the 
actual land. " One can understand," said Sugden, 
L. C. of Ir., in Sail v. Eill, " how the rents might 
be enjoyed or the estate sold suhjeet to the claim for 
dower, hut how could you demise an estate subject 
to the right of this lady to have a third part thereof 
set out by metes and bounds ? " 1 Dr. & War. p. 107. 
The fact that the decisions rested on this principle 
was invoked in Thompson v. Burra, 16 Eq. 592, as 
warranting the conclusion that in a manor where it Where 

. . widow has 

had never been the practice for a widow s freebeneh no right to 
to be set out by metes and bounds, there was nothing land. 
in the power of leasing incompatible with her right 
to freebeneh. Wickens, V.-C, however, observed, 
after reading the words of the power of leasing, " if 
the right of the widow is a right to the rents as 
distinguished from the land being set out by metes 
and bounds, then, according to the ordinary meaning 
of those words, the trustees had a power and discre- 
tion given to them which they could not exercise 
except with the widow's assent. She would neces- 
sarily be entitled to object to their leasing at a 
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peppercorn rent for the first ten years, or to their 
rescinding an agricultural lease and granting a 
building lease, all of which powers the testator 
intended that they should hare, and expressed clearly 
that he intended they should have" (pp. 603, 604) ; 
and he held, on the whole facts, but especially on 
this power of leasing, that the widow taking benefits 
under the will must elect. 

The same conclusion is derivable, on like grounds, 
from a devise on trust to " occupy and manage the 
farm . . . employing a proper person as bailiff to 
superintend the same" {Roadley v. Dixon, 3 Eus. 
192), or with power to " continue and carry on all or 
any of the farms or other concerns " in which the 
testator might be engaged, and to increase or diminish 
such concerns {Loioes v. Lowes, 5 Hare, 501), or with 
power to cut timber {Parker v. Sowerhy, 4 De Gr. M. 
& G. 321), or with power to charge jointure and 
portions, and create terms for securing them (at 
least, this was held important, among other things) 
{Bobinson v. Wilson, 13 Ir. Eq. E. 168), or on trust 
to complete a contract for sale entered into by the 
testator {O'Hara v. Chaine, 1 J. & L. 662), or to 
carry out an agreement entered into by the testator 
with his co-tenant in common for a partition. 
(Reynard Y. Spence, 4 Beav. 103.) 

It may be observed, too, that words which, sup- 
posing the testator had been owner of only a share 
of the property, wotild have amounted to a disposition 
of the whole property, and so, if a benefit were given 
to a co-owner, would have put him to election, will 
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similaxly put a widow entitled to freetencli to lier 
election. Goodfellotv v. Goodfellow, 18 Beav. 356. 

Wliere the widow's right to dower or freehench is 
on any of these grounds excluded as to certain pro- 
perty, say a particular house, and that house is 
devised by the will merely under a general devise, so 
that the devisees take the same iaterest in that as they 
do in all other property included in the same devise, 
the widow's right, being negatived as to the part, will 
be negatived as to all that passes by the same devise. 
!Miall V. Brain, 4 Mad. 119 ; Boadley v. Dixon, 3 
Eus. 192. 

Although freebench is not, properly speaking, 
either "dower" or "thirds," a declaration that the 
gift to the widow is in lieu of " dower or thirds at 
common law or otherwise," will be a bar to her 
taking freebench as well. Nottley v. Palmer, 2 Dr. 
93 ; Walker v. WalJcer, 1 Ves. 54. 

Of course, cases where the widow's right to dower 
or freebench is excluded altogether, as by a regular 
jointure, so that she cannot claim the dower at all, 
but must content herself with the provision in lieu of 
it, do not present any opportunity for choice on her 
part, and do not need to be noticed here as part of 
the subject of election. 

In modem law, the chief question which has Election, 

II, whether 

arisen under the heading of the present chapter raised ty a 
has been in the case of a settlement, or agreement for not bind- 
a settlement, which for some reason was not binding Slih" °^'^ 
on one of the persons whose property was thereby ^^ 

e2 
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settled or agreed to be settled; and has been, whether 
such person can withdraw or withhold that property 
from settlement, and still take any benefits which may 
be conferred upon him by the settlement or agreement. 
Depends The answer is, that this depends on the question 

on wnetner ? j. a. 

one benefit whether the property which is sought to be with- 
sideration drawn bv him was a part of the consideration for 

lor the *' .-"^ 

other. the benefits given to him, and, if that is estabKshed, 
the necessity to elect at once follows. James, L. J., 
indeed, iu the case in which this principle was most 
thoroughly established {Codrington y. Lindsay, 8 Oh. 
678 ; affirmed sub nomine Codrington v. Codrington, 7 
L. E., H. L. 854), was of opinion that, in marriage 
contracts and marriage settlements, it should be con- 
sidered as an unqualified rule that the meaning of 
all the parties is to form one aggregate fund, of 
which each person taking a benefit under the set- 
tlement is to take the amount specified in the 
settlement, " and no more," so that any person 
withholding from the settlement any part of the 
property purported to be iacluded, would, ipso facto, 
be withholding part of the consideration for the con- 
tributions of others, irrespectively of the exact words 
of the settlement. This view, though not expressly 
dissented from, does not appear to be established by 
the judgment of the House of Lords ; but probably 
the difference is not practically great between the 
results of Lord Justice James's principle and those 
of the principle of examining the instrument to see 
whether the interest sought to be withdrawn is part 
of the consideration for the benefits sought to be 
retained. 
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The cases in which this dispute has arisen, and 
which CTihninate ia Codrington v. Codrington, will he 
found considered iu detail ia the chapter on Election 
by Married Women; all the cases which have occurred 
beiag cases which helohg to that heading, though 
the principle which they establish claims mention 
here as capable of wider application. 

Here, perhaps as appropriately as anywhere, refer- Gift in 
ence may be briefly made to that class of cases of tionforln 
election which arises when a gift is made which is n^ht. ^ 
iatended to be iu substitution for an earher gift, Election 

raised by 

while yet the donor of the later gift has no power satisfao- 
to take away the earlier gift, and can only say, 
expressly or by implication, that the donee shall 
only have the second gift on the terms of his giving 
up the first. Where the earher gift is one which he 
has the power of taking away, the case is different, 
and there is no room for election. The distinction is 
clearly stated in the words of Lord Eomilly in the 
House of Lords ia Chichester v. Coventry, 2 L. E., 
H. L. 90. 

" The distinction between ademption and satis- 
faction lies ia this : in ademption, the former benefit 
is given by a will, which is a revocable iostrument, 
and which the testator can alter as he pleases, and 
consequently, when he gives benefits by a deed sub- 
sequently to the win, he may either, by express 
words, or by implication of law, substitute a second 
gift for the former, which he has the power of alter- 
ing at his pleasure. Consequently, in this case, the 
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law uses the word ademption, because the hequest or 
devise contained in the will is thereby adeemed, that 
is, taken out of the wUl. But when a father, on the 
marriage of a child, enters into a covenant to settle 
either land or money, he is unahle to adeem or alter 
that covenant, and if he gives benefits by his wiU to 
the same objects, and states that this is to be in 
satisfaction of the covenant, he necessarily gives the 
objects of the covenant the right to elect whether 
they will take under the covenant, or whether they 
wiU take imder the will." And later on, at p. 94, 
" the distinction between ademption and satisfaction 
lies in this, that in cases of satisfaction, a case of 
election must always arise, and in cases of ademp- 
tion, never." 

Thus, in Lady Edward Thynne v. Lord Glengall, 1 
Keen, 769, 2 H. L. C. 131, a father gave a bond on 
his daughter's marriage for payment of an annuity 
duriag his life, and the transfer of a capital sum on his 
death, to be held by her trustees in trust for the daugh- 
ter for life for her separate use, and after her death, 
for the children of that marriage as she and her hus- 
band should appoiat, and in default for the children of 
that marriage equally who attained twenty-one, or (in 
the case of daughters) attained twenty-one or married. 
The father by will left half of his residue in trust 
for her for her life for her separate use, with re- 
maiader in trust for her children (not only children 
of that marriage) as she should appoint, and in de- 
fault for her children equally who attained twenty- 
one or maxried. It was held by Lord Langdale, 
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M. E., and, on appeal, by the House of Lords, that 
the gift of half the residue (which was more than 
the amount covenanted to be paid) was a satisfaction 
of the intended portion, and therefore that she— and 
her issue, if she should have any — must elect between 
her rights under the covenant and those under the 
will. So, in Eimell v. St. Atibi/n, 2 Ch. D. 398, 
Bacon, V.-C, having held that a provision made for 
a daughter and her family by a will was in satisfac- 
tion of an earlier one by settlement, concludes his 
judgment thus : " The consequence is, that the seve- 
ral persons interested in the settlement, all of whom ■ 
are in esse, must elect whether they will rely upon 
the provision covenanted to be made by the settle- 
ment, or whether they will take under the will." 

This class of cases has been briefly alluded to here, but These cases 
this is not the place to go into them in detail ; they the°b,w of 
belong to the law of satisfaction rather than to that tSin. ^' 
of election. When once it is established that a second 
provision is not to be taken concurrently with, but 
only in substitution for, an earlier one — which is a 
question under the law of satisfaction — while yet 
there is a manifest right to claim the earlier provision 
(it being made by covenant or conveyance, or in some 
other form that irrevocably confers a right), there is 
obviously no special doctrine of equity involved in 
saying that the person who can insist on one right, 
but may take another benefit instead of but not in 
addition to it, must choose which he will have. 
There is here no attempt by one person to dispose of 
the property of another, no question of the effect to 



tion 
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be given in equity to a disposition -which, on the face 
of it, or in the light of surrotinding facts, would 
appear to be a nullity. 
If not sa- Of course, if ia any case the second provision were 

tisfaction, 1 /. • 1 1 

tut per- not something substituted for the first, but were a 

formauoe, . it.- j.jij.i 

no eiec- performance of the precise obligation created by the 
first — the first provision being not a gift, but a cove- 
nant or bond — there would not be two inconsistent 
benefits, and there would be no case for election 
at all. 

"Where, on the contrary, after a covenant to leave 
a share of one's property by will among certain 
persons, a will is made iuconsistent with that cove- 
nant, and disposing of the whole of the property 
among various persons, including those or some of 
those interested under the covenant, the latter must 
elect between their rights under the covenant and 
their interests under the will. Bennett v. Houldsworth, 
6 Oh. D. 671. 
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CHAPTER V. 

ELECTION IN CASES OF APPOINTMENTS. 

The principle of election applies to an invalid ap- Election 
poiatment as well as to an invalid gift. If those appoSt-" 
who take by reason of the iavalidity of the appoint- ™eii as'to 
ment take also, under the same instrument hy which ^ 
that invalid appointment is made, a benefit out of 
"free disposable property" of the appointor, they 
must either allow his invalid appointment to take 
effect, or must renounce the property given them by 
the appointor, so far as is necessary to compensate 
the disappointed appointees. The leading case on 
this branch of the subject is Wliistler v. Webster, 2 
Yes. Jun. 367. There a father, having power to 
appoint among his children a fund which, in default 
of appointment, went among them equally, appointed 
it all among grandchildren (which was, of course, a 
void appointment), and at the same time bequeathed 
to the children various legacies out of his own pro- 
perty, Axden, M. E.., held that the children must 
elect to take under the will or under the settlement 
which created the power. " No one claiming a 
legacy under the will shall have any part of this 
fund to the disappointment of those to whom it is 
given by the will. If they will have this fund, I 
E 5 
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■will take away tlie legacies, wliicli shall go in com- 
pensation as far as they will." In RoUnson v. Eard- 
castle, 2 Bro. Ch. 22, 344, Thurlow, L. C, had 
inclined to the opposite view, hut the doctrine esta- 
blished by Whistler v. Webster is recognized and 
confirmed in numerous subsequent cases ; as, c. g., 
Prescott V. Edmunds, 4 L. J. Ch. Ill, and Ex parte 
Bernard, Re Leigh's Trusts, 6 Ir. Ch. E. 133, and 
Appoint- is now perfectly settled. In the majority of cases 
because where the question has arisen, the invalidity of the 

made to a .. i •% •^ i -ji i ' i_ 

non- appomtment has been due, as m the above mstance, 

° ■'^° ' to its being an appointment to persons who were not 
really objects of the power ; but the principle of 
election has not been, nor is there any reason why it 
should be, restricted to that event. It has been 
applied to the case of an appointment void on the 
ground of the power being only exercisable within a 
certain limited time, and the appointment being made 
or out of by will, which did not come into effect until after 

time ; 

that time. Cooper v. Cooper, 6 Ch. 15 ; 7 L. R., H. L. 
53. So where a father had no power of appointing 
or at a maintenance for his children to take effect before his 
time ; wife's death, and appointed it to take effect imme- 
diately on his own death, his eldest son, on whom 
the burden of the maintenance would fall, had to elect 
between his right to withhold it and certain benefits 
given him by the will. Hume v. Rundell, 2 S. & S. 174. 
orincon- Again, the principle of election applies to an 

SlStJ6Ilt' , 

with a pre- appomtment which is void as irreconcilable with a 

vious ap- . 1.11 

poiutraent; lu'cvious appomtment, which there is no power to 
revoke. Coiitts v. Amoorth, 9 Eq. 519, where a wife 
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appointed a life interest to her husband, and the 
remainder to others, and then purported to revoke 
the appointment in toto (having, in fact, no power to 
revoke the hushand's life interest), and appointed 
one third to the husband and the rest to others, the 
husband had to elect between his life interest in the 
whole and the absolute gift of one-third. 

The principle of election also applies — according 
to a case which is nowhere reported, but only cited 
arguendo, and that very briefly, Ingram v. Ingram, 1 
Ves. at p. 259 — to an appointment void for being or made by 
made by deputy. "A father, having power by 
marriage settlement of appointing copyhold estate 
among his children, directs by his will that it should 
be divided in such proportion as the wife should think 
proper, who appoints by wiU. It was held that the 
father could not delegate that power, yet any who 
would defeat what the mother had done, by what 
was in truth no power, should have no benefit under 
the father's will"— meaning, of course, from any 
property not subject to the power, and bequeathed 
by him to any of the persons who could claim the 
eopyhold estate, on the ground that, although he had 
power to appoint it, he had no power to direct that it 
should go as the wife should appoint. 

On the question whether the principle of election ^pp°'°*- 
applies in case of an appointment which is void for ™i^j'^s 
iofrineinff the rule against perpetuities, judicial against 

t -r m 1 perpetui- 

opinions have been much divided, in lomkyns v. ties. 
Blane, 28 Beav. 422, it was held that it did so 
apply. There, under a power in a marriage settle- 
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ment for the husband to appoint to his " children or 
remoter issue," he appointed the property equally 
between his son and daughter on the trusts after- 
wards declared of his own residue. He gave half 
his residue to his son to vest at twenty-five, but 
subject to the settlement thereinafter directed, which 
was, in the event of his marrying under twenty-five, 
for him and his issue and others who were strangers 
to the power. It was here held, first, that there was 
no appointment to the son distinct from the limitation 
at twenty-five and the gift over (a decision, the im- 
portance of which is to be seen by the decisions in the 
next chapter), and that, therefore, the appointment 
was void. Secondly, Eomilly, M. E., considered the 
suggestion that, if so, the persons who took in default 
of appointment would take it discharged from the 
condition; but he declined to accede to this view. 
" If it is void as offending against a rule of law, it 
matters very little whether it is against the rule that 
forbids perpetuities, or that which forbids the appoint- 
ment of a fund in favour of persons who are not 
objects of the power j there is no moral obligation in 
the one case any more than in the other, and if a ques- 
tion of election is raised in the case of an appointment 
in favour of persons who are not objects of the power, 
which is an illegal exercise of the power, so also 
would it be if it were in favour of a person at the 
age of twenty-five, instead of at the age of twenty- 
one " (p. 428). On the other hand, in WoUaston v. 
King, 8 Eq. 165, p. 175 (which was decided princi- 
pally on another point, to be subsequently noticed), 
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James, V.-O., observed, in case of an appointment 
void for remoteness, "It is also material that the 
reason why the gift fails is that there was an attempt 
to create a power in violation of the rules of law. I 
apprehend it is not for this Court to aid such an 
attempt, either by the application of the doctrine of 
election or otherwise." And in In re Warren's Trusts, 
26 Ch. D. 208, where a testatrix having a power of 
appointment among her issue, directed the trustees 
to pay the income of the fund to a son for life, and 
hold the capital on trust for his children who should 
attaia twenty-one, and gave to the persons entitled 
in default of appointment property of her own — the 
gift to the son's children beiug void as too remote — it 
was held by Pearson, J., that the will must be read 
as if the invalid appointment was not in it, and that 
no question of election was raised among the persons 
interested in default of appointment. " The ordinary 
case of election is when a testator attempts to give 
by his will property which belongs to some one else. 
Such a gift is not ex facie void. In the present case 
it is the law which disappoints the appointee. The 
gift is void ex facie." It is not apparent why this 
difference should be considered material. If a gift 
were to be disregarded because it is void, the whole 
basis of the doctrine of election would be taken 
away ; and if regard is to be had to a gift, although 
void, it is difficult to see how it matters whether the 
invalidity of the gift is apparent on merely read- 
ing the will, or only comes into view when the 
disposition made is regarded in connection with the 
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facts of the testator's position. Of this decision, 
Kay, J., remarked in the next case: "Of course 
I cannot sit in judgment on that authority. The 
only thing I can say is, that is not the case before 
me." 34 Ch. D. p. 165. 

The case in which this remark was made was one 
in which there was in reality no power of appoint- 
ment at all. A testatrix entitled for life to property 
which, on her death without issue (which happened), 
was limited to her brothers and sisters, purported to 
appoint the property to other persons, and hy the 
same will gave property of her own to one of her 
brothers : it was held that he must elect. In re 
Brookshank, Beauclerk v. James, 34 Ch. D. 160. 
Appoint- But where an appointment, although in the event 

mentwhich . .... 

might have it IS an appointment to non-ob]ects, is such that there 
effect. might have been persons able to take under it, then, 
according to a decree of GLSard, M. E., as the ap- 
pointor " has not clearly shown an intention to give 
to a person not an object of the power," there is no 
case of election. There, one had a power to appoint 
16,000/. to his children or to their issue born in his 
life ; in default the fund went to his children. He 
appointed 4,000?. to each of his children other than 
the one who should be tenant for life of certain 
estates, and the residue, if any, to such grandchild 
as should become tenant in tail in possession. He 
had three children and no grandchild bom in his 
life, so that 8,000?. was ineffectually appointed. He 
also, by the same wOl, gave the children other large 
benefits. It was held, for the reason above men- 
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tioned, that there was no case for election, and that 
the children could take the 8,000^., of which the ap- 
pointment was invalid, and take also the benefits 
given them out of the testator's own property. Bul- 
icer V. Hoare, 3 L. J. Ch. 227. A fortiori, where Appoint- 
the invalid appointment is expressly stated to he Second 
made in case the appointor has power so to do, there, ^ae^'' 
if in fact there is no such power, no question of elec- powfr to 
tion arises. Church v. Kemhle, 5 Sim. 525. Simi-""-^^"- 
larly, where a testatrix, purporting to act " in pur- 
suance of her power given her for that purpose," ap- 
pointed aU the copyholds in the manor of C. " that 
she was seised of and had power to dispose of, limit, 
or appoint," no election was raised, though the ap- 
pointor had not in fact power to dispose of any 
copyholds in the manor of C. Cull v. Showell, Amh. 
727. The adverse comments on this case in Wliistler 
V. Webster, 2 Ves. Jim. pp. 369, 370, appear to he 
uncalled for ; the decision does not really embody 
the principle expressed in the head-note, but merely 
takes the common-sense view, that, under an appoiat- 
ment of all one has power to dispose of, there is no 
appointment or attempted appointment of anything 
which one has no power to dispose of. Compare 
Forrester v. Cotton, Amb. 388, ante, p. 43. 

The doctrine of Whistler v. Webster is only applic- No election 
able where one of the claims is a claim " dehors the ^era one 
will and adverse to it." The general principle, as dehOTs^ 
laid down in the case itself, viz., " that no man shall men™.^*™" 
claim any benefit under a will without conforming 
so far as he is able, and giving effect to everythiag 
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contained in it, wliere'by any disposition is made 
showing an intention that such a thing shall take 
place," without this restriction, is too wide. Accord- 
ingly, if, in consequence of one limitation under the 
will heing too remote, or heing otherwise invalid, 
another limitation also contained in the same will 
takes effect, the party so benefited is not called 
upon to elect between that and any other benefit 
which he takes under the same wiU. A testatrix, 
with a power of appointing among her children, 
appointed a sum to her son for Hf e, with remainder 
to such persons as he should by will appoint, and 
there was a general residuary appointment of the 
fund, subject to all other appointments made thereof, 
to three daughters. She also gave the daughters 
benefits out of her own property. On the son's 
death — ^the gift to his appointees being invalid as 
tending to a perpetuity — the daughters took the fund 
under their mother's residuary appointment. It was 
held by James, V.-C, that they were not bound to 
compensate the son's appointees (or his creditors who 
also claimed the benefit of his appointment as making 
the property part of his general estate) out of the 
other benefits given them by the will. Wollaston v. 
King, 8 Eq. 165. The same point was decided in 
the same way in Wallinger v. Wallinger, 9 Eq. 301 ; 
also in In re Swinburne, Swinburne v. Pitt, 27 Ch. 
D. 696, where property under a power was appointed 
partly to objects and partly to non-objects, but with 
a proviso that on failure of the trusts declared as to 
any share, it should go on the trusts declared of the 



Appointments. 89 

other shares of which the trusts did not fail : thus, 
no one took outside the will and there was no election. 
If, however, in consequence of an appointment by 
win heing invalid, the property goes not in default 
of appointment, but under an earlier valid appoint- 
ment, made by a different instrument and so " dehors 
the will," this will not affect the liability to elect. 
In Cooper v. Cooper, 6 Ch. 15, 7 L. E., H. L. 53, the 
donee of a power to be exercised within a certaia 
limited time made within that time a revocable 
appointment of the property to her three sons. 
Afterwards, by a will, which did not take effect till 
after the expiration of the time, she appointed the 
property to her eldest son, and gave benefits out of 
her own property to the second, and the children of 
the third. It was held that these must elect between 
their rights to the property under the first — the valid 
— appointment, and their interests under the will. 

It will be remembered that it is stated above as a There must 
condition of election m case of an invalid appoint- disposable 
ment that some " free disposable property " of the of the 
appointor should also be given by the same instru- ^pp°™ °'"' 
ment. This phrase, which has become classical in 
this subject, occurs in the judgment of Loughborough, 
L. 0., in BrMow v. Warde, 2 Yes. jun. 336, which 
decided that where there is a power to appoint 
among a limited class (as children), and the donee of 
the power appoints part of the fund to objects of the 
power, and part to non-objects — so that the former 
part is well appointed, but the latter goes as in default 
of appointment — the persons who take the latter part 
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in default of appointment can also take anything 
that may he given to them in the former part, and 
need not elect between what they take against the 
instrument and what they take under it in the 
appoin table fund. " The doctrine of election cannot 
apply where there is no other subject but that to be 
appointed. It never can be applied but where, if an 
election is made contrary to the will, the interest that 
would pass by the will can be laid hold of to com- 
pensate for what is taken away; therefore, in all 
cases there must be some free disposable property 
given to the person, which can be made a compensa- 
tion for what the testator takes away. That cannot 
apply to this case, where no part of his property is 
comprised in the will but that which he had power to 
distribute." 2 Yes. jun. p. 350. These last words, 
or sutject perhaps, need remark. It is apprehended that pro- 
rai power perty which a person has an absolute power of 
riien^'v' appointing as he pleases is practically, though not in 
form, his own property, and an appointment of it may 
raise election no less than a gift of what is techni- 
cally his own property; but it is otherwise of property 
which he can appoint only among a Hmited class. 
As was observed arguendo in In re Fowler's Trusts, 27 
Beav. 362, which followed the last case, no condition 
could possibly be implied for appointees under a 
Umited power to give up whatever they took in 
consequence of another appointment being invalid, 
since any such condition, even if expressed, would be 
void. If for " condition " we substitute as preferable 
the word " obligation," the remark is still applicable, 



him. 
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and what could not be done directly by an express 
direction to that effect cannot be brought about 
indirectly by the operation of the doctrine of elec- 
tion. In all such cases, therefore, the property of 
"which an invalid appointment is made goes as in 
default of appointment, without regard to the fact 
that some of those who share in it may take under a 
valid appoiatment, and others may take nothing. 
So if there is a limited power of appointment extend- 
ing over two funds, A. and B., and after the appoiat- 
ment of a certaia sum out of A., successive appoint- 
ments are made out of both funds together, disre- 
garding this appointment, as one-fifth of eaehfuad to 
Z., one-fifth of each to T.,. &c., the effect of which is to 
more than exhaust fund A. (so that the last appointees 
cannot take in fullj, and not wholly to exhaust fund 
B., the earlier appointees do not have to elect be- 
tween the sums so appointed in A. and B., and what 
they may take in default of appointment in the 
residue of B. Trollope v. Routledge, 1 De G-. & Sm. 
662. And where a person having two powers of 
appointment among children, appointed under one 
(which authorized an exclusive appointment) to S., 
and made an invalid appointment under the other, and 
S. took a share in the latter property in default of a 
valid appointment : here, as the appointor dealt with 
no funds of his own, S. was not put to election. 
Aplin'a Trusts, 13 W. E. 1062. 

So in Armstrong v. Lynn, 9 Ir. E. Eq. 186, p. 
200. There a sum of 1,200/., secured by a policy on 
the life of A., was held in trust (in default of appoint- 
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ment) for A.'s children. On the marriage of one 
daughter, A. assigned it, as if it were his own, on 
trusts as to 500/. for the hushand for life, with Umi- 
tations over, the hushand having no notice of the 
earlier settlement. It was held that there was 
nothing in the fact of his taking this against the 
earlier settlement to preclude his taking in right of 
his wife a share in the unappointed part of the pro- 
perty under the settlement. 
Except in One case, indeed, there may he of election where 
SyiiS-" there is no gift of property of the appointor's own, 
appo'S™* or subject to a general power, but the choice is only 
ments. between different appointments under a limited 
power, and that is where successive inconsistent 
appointments are made of one and the same fund, 
the later being intended in substitution for the 
earlier. If the earlier appointments are subject to 
no power of revocation, the appointees must choose 
between the successive appointments as they would 
have had to choose in the event of successive substi- 
tutionary gifts.* Thus, where a person having 
power to appoint a fund among his children ap- 
pointed, first, one-seventh to A., then by a second 
deed one-seventh to B., and then by a third deed 
one-sixth each to A., B., C, D. and E., leaving one- 
sixth undisposed of : here A. or B. could not take 
first his one-seventh and then one-sixth of the five- 
sevenths left unappointed by the first two deeds, but, 
the gifts by the third being in substitution for those 

• See the close of last Chapter. 
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by tlie first two, must choose between tbem. Eng- 
land V. Lavers, 3 Eq. 63. To the same effect is 
the case of Coutts v. Amcorfh, 9 Eq. 519, ante, 
p. 82. 

The case where there is first a valid appointment Valid ap- 
to an object of the power, and this is followed in the followed 
same instrument by a declaration of trust for persons trust or 
who are not objects, or by a direction to the ap- 
pointees to give benefits out of the property to such 
other persons, wiU be found treated of in the next 
chapter. 
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CASES IN WHICH THEKE IS NO ELECTION. 

Some of the cases in -which the principle of election 
does not arise, has heen already stated, as it was 
necessary to state them for the clearer understanding 
of the circumstances under which it does arise ; but 
in the present chapter, it is proposed to advert ex- 
pressly to a number of special cases and classes of 
cases which form exceptions to the general principle. 
Invalid Krst comes a large class of cases — most of them, 

pronon owing to changes in the law, now of merely his- 

acyivto 

torical interest — on the principle of Seark v. Gh'een- 
banh. These are cases in which, departing from the 
general rule, the invalid disposition is taken pro non 
scripto, and the wOl or other document is read as if 
such disposition were not in it, and therefore, of 
course, as if there were nothing to raise a question of 
election. 
JlearieM. Hearle V. Greenbank, 3 Atk. 695, p. 715, was a 
Formerly ' '^^^ °-^ ^ '^^'^ ^7 ^^ infant purporting to bequeath 
re^tvt pei^sonalty, and to devise realty under a special 
infant, power. The gift of the realty being void (notwith- 
standing the power) for the infancy of the testatrix, 
the land went as undisposed of to the heiress, who 
also took under the will a large legacy — ^the infant 
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temg, under tlie old law, oompetent to bequeath the 
personalty. It was, of course, suggested that this 
would be taking under, and yet against, the wiU; 
but Lord Hardwicke gave the remarkable decision 
that this was not so. The document, in respect of 
the real estate, was not a will which the court could 
look at ; it must regard the will as though no dispo- 
sition of the real estate were in it, and so the heiress 
could take the personalty under the will, and the 
realty against the will. 

A very similar case, obviously, was that of a will ?r devise 
not attested by three witnesses, which, under the old cientiy 

executed to 

law, was inefficient to pass realty, but, even if wholly pass land. 
unattested, was perfectly good in respect of person- 
alty ; and Lord Hardwicke accordingly expressed th« 
opinion that the same decision would hold as to that 
— ^the heir would take the realty as undevised, and 
could at the same time take a legacy under the will. 
Before this case actually arose, however, on any will 
which raised the neat point whether there could be 
considered to be an implied proviso that any one 
taking under the will should aUow the other dispo- 
sitions of the wiU. to take effect, Lord Hardwicke 
had to decide on the validity of an express proviso to 
that effect, and held it to be perfectly binding. In 
Bouqhton v. Boughton, 2 Ves. 12, decided the year Sems, a 

. express 

after Hearle v. Greenbank, there was a devise oi real proviso for 
estate to S., and a bequest [inter alia) of 1,200/. to 
Gr., with a clause providing that if any one who 
should receive benefit by the will should not comply 
with the whole of it, such person should forfeit all 
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claim under it. The will was insufficiently executed 
to pass real estate, wHoli accordingly devolved on G. ' 
It was held that the express proviso distinguished 
the case from Hearle v. Oreenbank, and that Gr. must 
elect hetween the legacy and the real estate, which, 
though devised to S., had descended to Gr. "The 
construction," said Lord Hardwicke, " put \i. e., hy 
the advocate of Gr.] on the words ' my will,' viz., so 
far as valid and executed properly, is much too 
narrow." 

The distinction thus established was adhered to 
(though its reasonableness was much questioned) in 
subsequent cases, and the doctrine that an unattested 
will could not be read to put an heir to his election 
who took personalty under the will, and freeholds 
notwithstanding it, was upheld by Kenyon, M. E., 
in Carei/ v. Askew, 2 Br. Ch. 58 ; by Eldon, L. C, 
in Sheddon v. Goodrich, 8 Ves. 481, 497; and by 
Plumer, M. E., in Gardiner v. Fell, 1 Jao. & W. 22. 
It would appear, however, to have been disregarded 
by Knight-Bruce, V.-C, in Wilson v. Wilson, 1 
De Gr. & Sm. 152, which is condemned in Middle- 
brook V. Bromley, 11 W. E. 712, in which last case 
a devisee of real estate by will was held not to be 
put to election by a codicil unattested to pass realty. 
statutoi-y In these cases, it will be observed that the for- 
no^s-^ mality, the absence of which prevented the Court 
^^^ from taking any notice of the devise of freehold, 
was a formality required by statute — the Statute of 
Frauds (29 Ch. II. c. 3). In this respect, it differed 
from the formality of a previous surrender to the use 
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of the -will in the case of a devise of copyhold lands, 
and accordingly the Courts did not adopt so rigid a 
rule respecting the latter. In Brodie v. Barry, 2 
Ves. & B. 127, Grant, M. E., though douhting the 
propriety of this distinction, recognised it as -well 
established. " It is true, however, that a Court of 
Equity does, for certain, specified purposes, look at a 
will of copyhold estates to discover the intention, 
and wiU supply the want of a surrender to effectuate 
the intention so discovered, but has never attempted 
to supply the want of the statutory formalities in the 
execution of a wiU of freehold estate." In other 
words, where a will gave an heir benefits out of per- 
sonalty, and purported to give to a devisee a copy- 
hold estate, which, for want of a surrender to the use 
of the will, descended to the heir, the heir would be 
put to election. 

An analogous decision to Hearle v. Greenbank was wai of 
Rich V. CockeU, 9 Ves. 369, pp. 380, 381. The effect woma!? 
of this case is that, as the will of a maxried woman without 
made without her husband's consent would not be constat. 
admitted to probate so far as it related to property 
not belonging to her for her separate use, so it could 
not be read as disposing of such property, and that, 
therefore, where by one and the same instrument a 
wife bequeathed to her husband a legacy out of her 
separate property, and bequeathed to another person 
a legacy out of a sum which was not her separate pro- 
perty, and a diamond ring which also was not her 
separate property, the latter gifts could not be re- 
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garded, and therefore the hushand could not he put 
to election. Now, however, the prohate of a married 
woman's will is not limited to that of which she has 
power to dispose, hut is a general grant, and aU the 
dispositions of the will come hefore a Court of con- 
struction equally verified hy the prohate. If, therefore, 
Rich V. Cockell were to he understood as depending on 
the old form of prohate, it might he inferred that the 
Court would not now feel justified in ignoring a 
wife's dispositions of property not helonging to her 
for her separate use, to the extent of refusing to raise 
on them a case of election. The case, however, has 
heen understood in Jarman on Wills (3rd ed. p. 419 ; 
4th ed. p. 446) as an authority for the general proposi- 
tion that a hushand is not put to election hy a hequest 
hy his wife of personalty which she has no power to 
bequeath, and a valid appointment to him hy the 
same will — as applying, in fact, to a married woman 
the principle enunciated in Searle v. Greenhank as to 
an infant, treating a married woman's wiU of her 
property not belonging to her for her separate use as 
void for want of capacity, and to be taken pro non 
scripto. Following this view — ^though doubting 
whether -BicA v. Cockell "is a satisfactory and absolute 
decision or not" — and in order not to unsettle the 
law as laid down in a text-book of so much weight, 
Kay, J., decided in In re De Burgh Lawson, 55 
W. E. 46, that where the will of a married woman 
contained a valid appointment, under a power, to her 
heir, and purported to devise away from the heir a 
house to which she was entitled in fee simple, hut 
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not for her separate use, the devise was void for all 
purposes, and the heir was not put to election. 



With the exception of these cases on the will of a 
married woman (where the property comprised in the 
■will is not affected by the Married Women's Property 
Act of 1882), the ahove class of cases is now obsolete 
— as an infant's will, or a will insufficiently executed, 
is void altogether,. and no question can arise of elec- 
tion under it, as it can confer no benefit upon anyone 
— but such is by no means the fact with the cases 
following Carver v. Bowles, and engrafting an excep- 
tion on the general law of election in cases of 
appoiutments. The principle of these cases — subject invalid 
to the point lately taken in White v. White, hereafter direction 
noticed — is that where there is in the first instance a to a valid 
valid appointment to objects of the power, and after- ment, taken 
wards (although in the same instrument) a clause is ^sa-ipto. 
added imposing a condition that the appointees 
should give benefits out of the property appointed 
them to persons who are not objects, or declaring the 
appointees trustees for such non-objects, this condition 
being whoUy void, is regarded as not present, and so, 
on a similar principle to that of Searle v. Greenhank, 
it raises no case of election. 

Thus, in Carver v. Bowles, 2 Euss. & M. 301, Career v. 

. • f. 1 hoicks. 

p. 308, a testator, havmg power to appomt a fund 
among his children, by wiU appointed it among his 
sons and daughters equally. He then went on to 
declare that the daughters' shares should be held on 

jf2 
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certain trusts for them for life and their respective 
issue after them, on which trusts he had bequeathed 
to them certain other property (belonging to himself). 
The appointment to the issue being void, the question 
was raised whether the daughters must not elect 
either to give effect to the invalid trusts or to give 
up the property bequeathed to themselves. But 
Leach, M. E., held that " the testator having made 
an absolute appointment in the first instance, no case 
of election was raised." The decision was followed 
in Blacket v. Lamb, 14 Beav. 482, where, after an 
appointment to objects, the appointor went on to 
" especially request" each of them to leave his share 
at his death to his children (who were not objects) : 
such request was wholly void, and it was held that 
the " words of request, although specific and distinct, 
must be treated exactly as if they had not been found 
in the will, and could raise no case of election." So 
Woolridge v. Woolridge, John. 63, where the prin- 
ciple is thus expressed by "Wood, Y.-C. (p. 69) : — 
" Where there is an absolute appointment by will in 
favour of a proper object of the power, and that 
appointment is followed by attempts to modify the 
interest so appointed, in a manner which the law 
will not allow, the Court reads the will as if all the 
passages in which such attempts are made were swept 
out of it for all intents and purposes, i. e., not only so 
far as they attempt to regulate the quantum of interest 
to be enjoyed by the appointee in the settled property, 
but also so far as they might otherwise have been relied 
upon as raising a case of election." Bate v. Willats, 
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37 L. T. N. S. 221, is another instance of the same 
principle. In Moriartij v. Martin, 3 Ir. Ch. 26, there 
was a contrary decision, an attempt being made to 
treat Carver y. Bowles as resting merely on special 
words peculiar to that case — " so far as I lawfully 
or equitably may or can order or appoint" — qualify- 
ing the trusts declared of the appointed shares, and 
preventing them from having their full natural effect 
in putting the appointees to elect ; but in JTincf v. 
King, 15 Ir. Ch. 479, this decision was disapproved, 
and the three cases previously mentioned were 
followed, and so also in Churchill v. Churchill, 5 Eq. 
44. In King v. King, it was also decided that, 
although the void clause appended to the valid ap- 
pointment woidd not by itself raise a case of election, 
yet (as in Boughtmi v. Boughton, ante, p. 95), an 
express proviso that if the appointees did not settle 
their appointed shares as required by the donee, they 
should forfeit the legacies bequeathed by him, must 
have its full effect. 

The reasonableness of holding that such superadded Eeason- 

^ 3iD1GI16S3 Ox 

condition or trust cannot raise a case of election is — Cm-mr v. 

, Howies 

with submission — by no means manifest, ihat the questioned. 
condition or trust is wholly void is indeed merely 
part of the general law of appointments, but so also 
is an appointment to non-objects wholly void, yet 
this is not taken pro nan scripto, but raises a case of 
election. Suppose that there is a power to appoint 
to A. but not to B., and that in default of appoint- 
ment the property goes to 0. If the donee of the 
power appoints to A. for life with remainder to B., 
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Special 
principle 
suggested 
in White 
V. White. 



then the remainder, being ineffectually appointed to 
B., goes to C, and if the donee gives any benefit out 
of his own property to C, C must elect. But if he 
appoints to A. and goes on to declare that A. shall 
hold for his own benefit for life, and after his death 
ia trust for B., this trust is void, and A. takes abso- 
lutely ; and if the donee gives any benefit out of his 
own property to A., A. need not elect. If the 
instrument of appointment in the latter case is to be 
read as if the void declaration of trust were omitted, 
why should not the instrument in the former case 
be read as if the void appointment to B. were 
omitted ? why should not in all cases of election the 
valid gift be taken pro non scripto ? yet in fact the 
presence of the invalid gift is the very thing on 
which the necessity for election rests. 

In WTiite v. White, 22 Oh. D. 655, Fry, J., 
treated aU these cases in which no election was 
raised, as resting on a principle which had not in any 
of them been stated or alluded to as their basis. He 
considered that in these cases the persons in whose 
favour the superadded trust or condition was declared 
were persons who "would probably be objects of any 
settlement or provision which might be made by the 
appointee," and concluded that it was for this reason 
that no election was raised — such a clause being 
merely a particular mode of giving to the real object 
of the power, and so, though void, leaving " no 
conflict between him and a person who is not an 
object of the power." He declined, therefore, to 
apply the same principle to the case before him 
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where, under a power to appoint to children of a 
first marriage, the father appointed to Walter, the 
son hy that marriage, hut suhjeot to charges imposed 
so as to equalize the shares of all the testator's 
children (that is, hy hoth first and second marriages) 
in all his property. This was not " such a disposition 
of the gift to Walter as according to the ordinary 
course of family arrangements in this country he 
would be likely to make," and so was not a mere 
modification of a gift to him, but a separate gift 
unwarranted by the power and so raised a case of 
election. The gift to Walter was valid only so far 
as he was intended to take it, the excess was a void 
appointment and went, not to Walter but to the 
persons interested in default of appointment, and so, 
as in Wliistlcr v. Webster, they taking benefits also 
im.der the will must elect. 

Whether this exposition of the law will be per- White v. 

White 

manently upheld may perhaps be open to doubt, discussed. 
It appears to treat a continuous series of cases as aU 
resting on a principle which is not referred to in any 
of them — to say (practically) that the principles laid 
down in those cases were altogether too broadly 
expressed and, to be accurately stated, should have 
been guarded with a limitation which is nowhere to 
b^ found in them. Certainly one of those cases, 
Churchill v. Churchill, does not appear to have been 
imderstood by the Court of Appeal in Roach v. Trood, 
3 Ch. D. 429, as depending on any such facts as 
Fry, J., deemed to be those which justified the 
decision. In Roach v. Trood, a father had power to 
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appoint among his children a sum of money which at 
the time of appointment was invested on a mortgage 
of property belonging to the father. He appointed 
it to his eldest son by a deed to which the son was 
expressed to be a party and by which the son pur- 
ported to release the father's land from the mortgage. 
The son for some time refused to execute the deed. 
The Court of Appeal (at p. 4i4) expressed their clear 
opinion that had he never executed it he could have 
taken the appoiatment in his own favour, and treated 
as void the condition attempted to be imposed on 
him to release the father's land. The ease, they say, 
in such event would not have differed from Churchill 
V. Churchill. Of course, as the son had executed the 
deed, this statement of their undoubting opinion has 
not the full weight of a decision, but it clearly shows 
that they did not regard the insufficiency of the void 
condition to raise a case of election as dependent on 
the principle that the appointment, together with the 
condition, was merely a gift with such a settlement 
of the property given as the recipient would be 
likely to make of it ; for it is not usual for a son to 
settle property on his father. It may be added that 
in Carver v. Bowles, and all the eases which followed 
it, whatever might be said as to the antecedent 
probability that the appointees would settle the pro- 
perty on the persons indicated, the very fact of the 
question of election being raised shows that they de- 
clined to do so — that a gift to them absolutely was 
in their own eyes decidedly different from a gift to 
be settled on them and their issue. 
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The case of King v. King, 13 L. E. Ir. 531, to 
some extent follows White v. White, but proceeds 
more especially on tlie simple ground that an appoint- 
ment of lands to A., an object of the power, charged 
with a certain sum, which sum is afterwards ap- 
pointed to non-objects, is not an appointment of the 
whole to A., but a yahd appointment to A. of a 
partial interest — viz., of the lands as subject to the 
sum — and an invalid appointment of the sum, which 
therefore goes as in default of appointment, and the 
persons so taking it in default must elect between it 
and any benefits they take under the will in the 
appointor's own property. 

It may here be added that, although no election is Appoint- 
ment to A. 
raised by an appomtment with a void condition if he con- 

. , . .. . veys some- 

annexed to it, yet there may be a valid appointment thing to 

in one event to A. and in another to B., both A. and wise to B. 
B. being objects, and the event may be an act to be 
done by A. ;" to A., if he gives up certain property 
of his own to B., and if not, then to B." ; provided 
that such act is " consistent with the scope and object 
of the power and is not a fraud on the power." So 
where a mother had power to appoint a fund among 
all or any one or more exclusively of her sons and 
daughters, and appointed the fund to the daughters 
conditionally on each daughter giving uj) to the sons 
the share she took in property of the father's, it was 
held that such condition was valid, being " consistent 
with the whole intention, which is the distribution of 
the fund according to the donee's views of the exigen- 
cies of the family, she having a right to exclude any 
r5 
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of them from any portion of the benefit," and therefore 
such appointment raised a case of election. Stroud v. 
Norman, Kay, 313. So where there is attached to an 
appointment a proviso against the appointee taking 
anything further under the settlement ■which created 
the power without bringing the property already 
appointed into hotchpot, the proviso is valid, and the 
appointee must elect between the interest appointed 
him and any other interest which he might take in 
default of appointment under the same settlement. 
And even although for some reason he cannot take 
the whole of what is appointed him, he must still 
elect between what he can take of it and his other 
interest. Wards v. Firmin, 11 Sim. 235. These 
last, however, are not eases of election in the special 
sense of the term, but are comparable with the cases 
noticed at the end of Chapter IV. 

We proceed to notice some further scattered cases 
forming exceptions from the general doctrine of 
election. 
Election Where the only benefit given to a person whose 

not raised jo r 

against property the testator gave away lay in the fact that 
the testator made part of his own property equitable 
assets, and that this person was a creditor, this was not 
such a benefit as to put him to election. Beg v. Beg, 
2 P. W. 412, 418. " The doctrine of election is not 
to be applied to creditors " ; and creditors taking the 
benefit of a devise for payment of debts were not on 
that account debarred from disturbing a devisee under 
the same will. Kidney v. ComsmaJcer, 12 Ves. 136, 
p. 154. But in Clai-ke v. Earl of Ormonde, Jac. 108, 
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p. 115, some doubt was expressed wliether a derise 
of land for payment of debts might not put creditors 
to their election if they attempted to enforce payment 
against property which was intended to be exempted 
from debts and to go as heirlooms. 

Election will not be raised by a gift to A., which nor by gift 

. . ... toA.which 

IS received by a trustee for him during his minority never 

reaches 

and never reaches A. himself [Moore v. Moore, 2 Yes. him ; 
596, p. 603), nor by a devise of a life interest to A. 
after the death of B., if in the event A. dies in the 
life of B. {Sotcelk v. Jenkins, 2 J. & H. 706, p. 712), 
nor, as against a husband taking in right of his wife, 
by a gift to the wife for her separate use [Brodie v. 
Barry, 2 V. & B. 127, p. 134). 

A will confirming an invalid voluntary settlement "°F.!'? "': 
by the testator merely operates as a bequest of the though 

•' . (.1 • confirmed 

property settled, and so, if one of the persons m by will ; 
whose favour the settlement is made, dies before the 
testator, this is merely the common event of lapse, 
and the residuary legatee is not bound to elect 
between the lapsed interest and what else he takes 
under the will — ^he is not liable, because he takes 
under the will, to confirm the settlement and let the 
representatives of the deceased beneficiary take her 
interest. Bizzey v. Flight, 3 Ch. D. 269. 

After a compromise of a suit brought to decide the nor after 
construction of a will, which on one construction raised and 
would put a person to her election, the plaintiff in miaed ; 
the suit is debarred from prosecuting a claim based 
on the principle of that person having to elect. 
Tate V. Moseley, 5 Yes. 480. 



108 Cases of no Election. 

A residuary legatee of personalty only takes what 
remains after all the detts are paid : therefore such a 
legatee cannot successfully claim that a person shall 
be put to election who takes benefit under the testa- 
tor's wiU, and at the same time advances a claim 
which will result in throwing a further burden on 
the testator's personalty. Lord Darlington v. Pulteney, 
3 Yes. 384. 

It would seem needless to say that a person whose 
only title is under the will of a testator, who subse- 
quently settled the land in a manner inconsistent 
with the will, has no claim for compensation, but 
such a contention was raised in Tennant v. Tennant, 
Lloyd & Gould, 516. 

It is not a sufficient ground for putting a person 
to elect between a legacy and a claim against the 
testator's estate, that at the time of making the wUl 
the testator was evidently under a mistake as to his 
rights, and that if they had been what he supposed 
there would have been no room for the claim. 
Where a woman took possession of the property of 
A. under the supposition that it was her own, and 
devised it to A. and left him a legacy, A. was not 
precluded from taking the legacy and also claimiag 
against her estate, the rents and profits received 
during her life. (This decision, however, rested 
partly on the fact of the wiU being unattested and 
therefore insufficient to put A., the heir, to election.) 
Gardiner v. Fell, 2 Wils. Oh. 32 ; 1 Jac. & W. 22. 
A fortiori, where a widow having possessed herself of 
the property of A. under the belief of its being her 
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own, by her will devised her property in trust for A. 
for life, A. could take the Kfe interest in her property, 
and also hold the property which had been in the 
possession of the testatrix, but had been all the time 
really his own. Seaman y. Woods, 24 Beav. 372, 
p. 381. 

No election is raised by a gift in satisfaction of a nor by a 
right which, if given up, comes to the same person 6 given" ' 
in another right ; as where property was given to a tothe™ ^ 
widow in satisfaction of all her dower, thirds, and to heiTo^ 
other claims out of her husband's estate: the hus- ™*^^*''*''' ' 
band left certain lands which were undisposed of, 
and, by the special custom of the estate, the widow 
as such was heir, so that " any release of her claims 
and demands would only allow the land to descend 
to her." Norcott v. Gordon, 14 Sim. 258. So, the 
heir or the persons entitled under the Statute of 
Distributions, as their rights can only be got rid of 
by a valid disposition to some one capable of taking, 
cannot be put to elect by even an express gift in 
satisfaction of their interest, if, after all, there is an 
intestacy. Thus, in Sympson v. Sutton {or Hornsby), 
3 Ves. p. 335, a testator gave gifts to his daughter 
Jane and to his wife in satisfaction of all their 
interest under the Statute of Distributions, and left 
the residue to another child. She dying in his life, 
he by codicil made only a partial disposition of the 
residue, so that there was an intestacy : it was held 
that both the daughter Jane and the widow would 
take their shares in it, just as if they took nothing 
under the will. The decision was followed and 
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approved in Pickering v. Lord Stamford, 3 Ves. 332, 
afiSnned 492, where a widow to whom benefits were 
given in lieu of her dower and thirds was held 
nevertheless entitled to her thirds out of personalty, 
which, though validly disposed of by the will, was 
by the codicil given to a chaiity, and being invested 
in real securities failed to pass and was undisposed of. 
The Master of the Eolls in this case was strongly of 
opinion that the same principle would not hold 
respecting dower ; he had no doubt that if one 
devised his estate from his heir and gave his widow 
a provision in bar of dower, and the devisee died in 
the life of the testator, the estate would go whoUy to 
the heir and the widow would be barred of her dower. 
Under the Dower Act it is apprehended that this 
certainly would be the result; that if one declared 
by will that neither his widow nor his heir should 
take any interest in his freehold, and died intestate 
as to all or any of it, this declaration would be 
effectual to bar the widow, though useless as against 
the heir, and the heir would accordingly take the 
whole estate. 

In Pickering v. Lord Stamford, it will be observed, 
the intestacy was one not contemplated by the 
testator ; there was, therefore, room for the argu- 
ment that he did not intend the widow to be excluded 
by the next-of-kin. Where there was an intestacy 
on the face of the will, and yet there was a gift to 
the widow, with a declaration that such provision 
should be in bar of all claims which she might have 
on the estate for dower, thirds, or in any other way. 
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this argument was inadmissitle ; and it was here 

held that, as the declaration was not ia exclusion of 

all the persons entitled on intestacy, but of one alone, 

it was operative against her for the benefit of the 

rest, and having accepted the gift she could not share 

in the distribution of the estate. Lett v. Randall, 

3 Sm. & G. 83. 

There is no case for election where a person first nor be- 
tween a 
takes an interest directly, under a document, and direotauda 

subsequently acquires a derivative interest from a interest, 
person taking against that document, and who was 
not himself under any liability to elect. Thus in 
Grissell v. Sicinhoe, 7 Eq. 291, certain property be- 
longed under a settlement — subject to a Hfe estate 
— ^to A., a widow, and her father-in-law, in equal 
shares. A. married again. The father-in-law, 
beHeving himself entitled to the whole, gave the 
property equally between two persons, one of whom 
was A.'s second husband. The father-in-law died, 
then A. died, and on her death her husband took 
out administration to her estate, and so became 
entitled to her moiety. It was held by James, V.-C, 
that he was not put to election, but could take one 
moiety as the representative of A. and half of the 
other moiety as being bequeathed to him by the 
father-in-law. So, where a husband took benefits 
under a wUl, and his wife elected to take agaiast the 
will, making compensation, and to retain an estate 
tail in certain property ; on her death, her husband 
took curtesy in this property and did not have to 
elect. Lady Cavan v. Pulteney, 2 Ves. jun. p. 561. 
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So in Howelk v. Jenkins, 2 J. & H. 706, p. 712, 
and see Ch. XI., note (B.), and compare the statement 
of Eomilly, M. E., in Brown v. Brown, 2 Eq. 481, 
p. 485. 
unless the It mil be observed that in Grissell v. Smnhoe the 
interest father-in-law died before A., the widow. Conse- 
ibef ore the quently at the time of his death there could be no 
accrued. Suggestion of any case for election. A. was entitled 
to a moiety of the property against her father-in-law's 
will, and her husband was entitled to a fourth under 
that will ; two independent interests which, by virtue 
of the administration, afterwards became united in 
one person. But if the widow had died first, and 
her interest had been vested in her husband at the 
time of the father-in law's death, the husband would 
have had to elect. Thus, in Cooper v. Cooper, 6 Oh. 
15, 7 L. E., H. L. 53, a lady, after a valid appointment 
of property under a power to her three sons, made 
an invalid appointment of it by will, and gave out of 
her own property benefits to (among others) the 
children of one of the sons, who was then dead. 
These children claimed to take these benefits, which 
were given to themselves directly, and also to take 
the interest which, under the valid appointment, 
had been given to their father, and only came to 
them as his representatives. This claim, however, 
did not prevail ; the son having died in the lady's 
life, the son's children, as his next of kin, were 
(subject to the debts and funeral and testamentary 
expenses) the owners of his estate; they had "a clear 
tangible interest in specie in it." (Per Oaims, L. 0., 
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7 L. E., H. L. p. 66.) It would have teen the same ' 
in the case of a residuary legatee, but ■would have 
been otherwise with a creditor of the deceased son, 
as such a creditor " has no interest whatever in any- 
specific part of the estate of the intestate." 

A case of election wUl arise where two interests. Election 

. . where the 

one iinder and one against the same instrument, have two inte- 
been derived from the same person (who would, tecome 
therefore, have been liable to elect), though they are different 
held by two different persons, both claiming under p^''^""^' 
him. Such a case is presented by Pichersgill v. 
Rodger, 5 Ch. D. 163. There a lady, after she had 
by deed appointed one-fourth of a sum of 15,000/. to 
her son, by will devised to him real estates of much 
greater value, and gave the 15,000/. to her daughters. 
The son predeceased her. On his death, the right 
to one-fourth of the fund passed to his personal re- 
presentative, and of this vested right the will could 
not deprive him. By the WiUs Act, the real estate 
given to the son was taken by his devisee as if the 
son had survived the testatrix, but as the son could 
only have taken the land subject to the obligation if 
not to give up his one-fourth of the fund, yet at least 
to compensate the daughters for it, so his devisee, if 
he took the real estate, could only do so on the same 
terms; and thus the effect was to charge the lands in 
the hands of his devisee with the payment of one- 
fourth of 15,000/. to the daughters. The "election" 
here was whether or not he would accept the estate 
subject to such a liability. 

The question has presented itself whether a case of is there 
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election 
between 
two inte- 
rests, ouc 
of which 
is inalien- 
able? 



election is raised when one of the two interests 
between which the choice (if there were to be a 
choice) would lie, is an interest which the owner 
cannot alienate? Chitty, J., held in In re Lord 
Chesham, Cavendish v. Dacre, 31 Ch. D. 466, that no 
case of election arises under such circumstances. There 
heirlooms, which belonged to Lord Chesham under 
a settlement, were given, by a wiU which conferred 
benefits upon him, to his younger brother. " Inas- 
much," said Chitty, J., " as Lord Chesham has no 
interest in the chattels which he can make over for the 
benefit of his younger brothers, it appears to me that 
no case of election really arises. Election means free 
choice. He cannot be compelled, directly or indirectly, 
to take under the settlement and against the will. 
But when he takes under the will there is nothing 
for him to give up, for there is nothing which he can 
give up" (p. 476). The argument contained in 
these words appears unanswerable on the question 
whether the case is really one of election, but there 
remains the other question, which was separately 
considered in In re Lord Chesham, whether the person 
thus unable to comply with the requirements of the 
instrument under which he benefits must make com- 
pensation for such non-compliance. This point will 
be treated of at length in Chapter XI. 

The above decision in In re Lord Chesham appears 
to' be in harmony with that of the House of Lords 
in Croker v. Martin, 1 Bl. N. S. 573, to the effect 
that one cannot elect against a deed where the rights 
which he has under it are rights which his wife or 
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his wife and family are interested in Ms retaining, 
and wHoh it is part of the contract on his marriage 
that he shall have. There lands were settled in 1731 
on Hodder Eoherts for life, remainder to his son, 
Eandall Eoherts, in (?;ws«-entail. On EandaU's 
marriage under age in 1739, hj his marriage settle- 
ment (the previous settlement not heing known to 
his wife and her relations), these lands were settled 
on trust, among other things, to provide annuities 
for Eandall and his wife tiH 1742, and then to 
permit Eandall to receive the rents, with trusts for 
the issue of the marriage. The House of Lords held 
that Eandall, on coming of age in 1741, could not 
renounce his rights under the marriage settlement, 
and so could not he put to election between his rights 
under that and those under the previous settlement. 
" It was impossible," said Lyndhurst, L. 0. (p. 590), 
" that Eandall Eoherts could make his election ; 
he was not the only party to the deed of 1739 ; 
there were other parties to that deed ; he was not, 
therefore, in a condition to get rid of the obligation 
and renounce the provisions of the deed of 1739 
altogether, and take under the deed of 1731, 
because the parties to the marriage settlement 
were interested in the preservation of the deed of 
1739, and therefore it was impossible he could make 
such election." 

It has been held that no election is raised by an in- Where a 
stniment " which was valid at the time of execution, made'in- 
but was rendered inoperative by subsequent events," bvTubs™ 
as where a person having a power of appointment ^"g"^ 
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over certain funds in the event of her dying in the 
lifetime of her husband, by her will appointed that 
property and also property under an absolute power ; 
she afterwards survived her husband, and the appoint- 
ment of the former property consec[uently failed, and 
it went as in default of appointment to her next-of- 
kin, some of whom took also under the exercise of the 
absolute power. Giffard, Y.-C, held that they were 
not liable to elect, and could both take as next of kin 
on the invalidity of the appointment as to the former, 
and also take under the appointment of the other 
property. Blaiklock v. Grindle, 7 Eq. 215. The rea- 
son given for this decision is that " the will when it 
was executed was a valid one and effectual for dis- 
posing of this property, though it afterwards became 
inoperative." Whether a will can ever be said to be 
"valid and effectual" in the lifetime of the testator 
might seem open to doubt ; and how, if it were such, 
this fact would weaken the case for election is not 
very apparent. 
Zee V. In Lee v. Egremont, 5 De G-. & Sm. 348, A. 

claimed personal estate imder a document which was 
in fact a valid will as regarded personalty, but had 
not been supposed to be a valid will at aU, but only 
to be an expression of wishes, and that merely as to 
realty. A deed and a will had been executed to 
carry out the intentions shown by the document as 
to realty, and under such deed and will A. benefited. 
Parker, Y.-C, held that they showed no intention as 
to personal estate, and did not imply that, in the view 
of those who executed them, the author of the docu- 
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ment had died intestate as to personalty, and conse- 
quently that they did not put A. to election. 

It seems in hannony with reason that the doctrine No election 

for the 

of election should not extend to benefit an heir or benefit of 
other person claiming property by lapse. If a testator oiaimmg 
purports to dispose of property belonging in fact to a 
person ■whom he benefits by his will, in favour of 
another person, X., it is reasonable to hold that the 
former person, if he accepts the benefit, ought to 
comply with the will by letting the intended benefit 
go to X. — and the principle will extend to benefit 
persons claiming under X. — ^but if X. dies in the life- 
time of the testator, so that if the property given to 
him had been reaUy the testator's, it would have 
gone to the testator's heir, whom he had no intention 
of benefiting, it. does not appear necessary that the 
person taking a benefit under the will should allow 
his own property to go as if it had been the testator's, 
i.e., to the testator's heir. And the view that there 
is no election in such a case seems to be supported by 
Billon v. Parker, 1 Sw. 359. There Ann Parker, who 
was tenant for Ufe of real property with remainder 
to Sir William Parker, devised part of the property, 
viz., a house in Salisbury Court, to DiUon, and other 
part, viz., lands at Talton and Tredington, to 
Harry Parker, and bequeathed to Sir William 500^. 
(p. 367). Harry Parker predeceased Ann, and on 
her death all the realty was claimed by Dillon, 
who, as to Talton and Tredington, claimed as 
heir of Ann. DUlon by supplemental bill prayed 
that Sir W. Parker might elect to take under or 
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against the will of Ann ; but, althougli Ms bill in- 
cluded the claim to Talton and Tredington as well 
as to the SaKsbury Court house, election was only 
ordered as to the house. It was held that the pro- 
perty belonged to Sir William (p. 398), but that he, 
" electing to take against the will of Ann Parker the 
premises in Salisbury Court, London, therein men- 
tioned to be devised to the plaintiff," must give up 
the legacy of 500^. 
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CHAPTEE VII. 

WHAT KNOWLEDGE IS NECESSARY ON THE PAET OF 
THE PERSON WHO HAS TO ELECT. 

Where the ciremnstances are sueli as to create a what 
liability in equity to choose between two rights, the is neles-^ 
question arises by what acts such a choice is made, Sean 
the one right taken and the other given up. And in by ^tf 
this view it becomes important to consider what^™*^"^' 
degree of knowledge of his rights the person so liable 
to elect must have before he can make a conclusive 
election. The question has arisen chiefly in cases 
where it has been attempted, on the one side, to 
establish an election by acts, and on the other to 
show that the person alleged to have elected had not 
such knowledge of his position that he could with 
justice be held to be concluded by his acts. 

The general efEect of the decisions may be said to 
be that for acts to constitute a binding election 
the person doing them must have the following 
knowledge : — 

1. Knowledge of both the rights. Tiueo 

2. Knowledge of the need to elect — which includes 
(a) Ejiowledge that the instrument under which 

one benefit is given him conflicts with his 
other right ; and also 
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(b) Knowledge that if he takes under the in- 
strument, he must give up his other right or 
make compensation for it ; and 
3. Knowledge of the respective values of the two 
rights (or perhaps it may suffice if there is 
knowledge of the right to know the values 
before choosing). 
Presence of This statement is given as the preponderating 
not always result of a quantity of cases, in many of which, 
especially in the earlier ones, some of these elements 
appear to have been absent — or at least are not 
shown to have been present — and it was still held 
that a valid election had been made. Thus, in 
Archer v. Pope, 2 Yes. 523, it was held that if a 
widow's property were disposed of by her husband's 
will, which at the same time appointed her executrix 
and gave her benefits, she would be electing to sub- 
mit to the will if she enjoyed any part of the property 
given her by it ; it was allowed that she might not 
be bound by merely proving the will, inasmuch as 
she might not at the time of proof know the state 
of her husband's afEairs, but nothing was said to 
imply the necessity, to a binding election, that she 
should also know of her liability to elect. In some 
of the cases it is probable that no question was 
raised as to the necessity of certain of the above 
elements, and such cases must be considered as of little 
weight, as against those in which the necessity for 
these several elements has been positively affirmed. 
Thus, such a case as Ardesoife v. Bennet, 2 Dick. 463, 
where a heiress whose land had been ineffectually 
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devised by an instrument wliicli bequeathed her 
a life interest in 5,000^., was held to have elected by 
receipt of the interest of the money for five years, 
during which she had made no claim to the land — 
this, so far as appears by the report, without her 
having been aware of her rights as heiress — cannot 
be taken as an authority that these three elements 
are all unnecessary. 

To such a case, or to Parker v. Downing, 2 Jur. 
28, may be applied the words of Lord Cranworth in 
Spread v. Morgan, 11 H. L. p. 612. "There are 
undoubtedly many cases in which, from the circum- 
stance that the person bound to elect has for a long 
series of years taken that to which he was only 
entitled if he claimed under the will or under the 
settlement, has been held to have made his election Sic. 
between them. These decisions may have been 
quite correct; for the Court may have properly 
inferred from the facts of those cases that the person 
bound to elect knew the obligation which the doc- 
trine of equity cast upon him, and then his conduct 
might show conclusively that he intended to make 
an election. On no other principle can they be 
supported"; and where such principle is inapplicable, 
as in Dewar v. Maitland, 2 Eq. 834, it would appear 
that the case cannot be supported at all. It was there 
held that where a wHl purported, but ineffectually, 
to dispose of land in St. Kitts, the heir had elected 
to take under the avQI, and that he was bound by his 
concurrence ia an attempted sale under the wlU, 
while apparently in total ignorance that the will was 
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legally invalid. Stuart, Y.-C, said that there was 
" no authority for the proposition that where an heir 
has chosen deliberately to confirm a devise of lands 
which without his confirmation would be invalid, 
there must be, in order to enable the Court to hold 
that those claiming under him are bound by his 
confirmation, some distinct evidence of his know- 
ledge of his rights." It is submitted that there is 
abundant and high authority for the proposition that 
without such knowledge an heir cannot with any 
propriety be said to have "chosen deliberately to 
confirm a devise : " he does not do so when he 
merely acquiesces in it, having no idea that he could 
do otherwise. Contrast with this case Fytche v. 
Fytche, 7 Eq. 494, where, after ten years' receipt of 
benefits under a will, a widow was treated by all 
parties as not having elected to take under it. 
istrequi- Of the three elements of knowledge mentioned 

site — 

knowledge above, the first — ^knowledge of the existence of 
rights. the two rights — ^is included both in the second 
and in the third. The necessity of such know- 
ledge, for a binding election, is illustrated by 
Sarrison v. Harrison, 8 Ch. 342, where a will 
which purported to devise Scotch lands gave the 
heir a legacy. He accepted the legacy, not knowing 
that the will was inefEectual to pass the lands and 
that they descended to him ; on discovering this fact, 
it was held that he was not bound by his acceptance 
of the legacy, and could now elect to take the lands 
on the terms of refunding the legacy. Mere 
suspicion of the rights is not enough : " election by 
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conduct," says James, L. J., in Wilson v. Thornhury, 
10 Oil. 239, p. 248, " must be by a person who has 
positive information as to his rights to the property, 
and with that knowledge really means to give that 
property up " ; and where the acts by which, as it 
was contended, a lady had given up certain property 
were done during the time that a memorandima was 
missing which acknowledged her rights — so that, 
although she claimed the property, she had no 
means of knowing exactly, or of proving, that it was 
hers — it was held that she was not bound. 

The necessity for the second element — ^the know- 2nd requi- 
ledge of the need to elect — is affirmed in Dillon v. knowledge 
Parker, 1 Swan. 379, where Plumer, M. E., says, to elect. 
"It seems difficult to prove all the circumstances ne- 
cessary to constitute an election ; that Sir Henry was 
apprised of the necessity of election ; that, knowing 
that he could not hold both the property to which he 
was previously entitled and that which was given 
to him by his son, he voluntarily abandoned the 
former, and took the latter." So Reynard v. Spence, 
4 Beav. 102, where one question was whether a 
widow had elected to take an annuity in lieu of 
dower, and she deposed that when she received the 
annuity, she was not aware that she was entitled to 
make any election, or that, by accepting the annuity, 
she would relinquish any right to dower ; and the 
M. E. refused to hold that she had elected. In Whether 

■n r' Tt •^^ knowledge 

Worthington v. Wiginton, 20 Beav. 67, Eomilly, of the 

. .11 •, 1 ■ 1 equitable 

M. E., distmgmshed between the two items which rule is 
go to make up the need to elect, and held that only 
g2 
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2 (a), the knowledge of the special facts, was a thing 
needing to be expressly proved, while he treated 
2 (b) as knowledge which the law would impute. 
"Every one is assumed to know that if he takes 
under a will he must give full effect to it, and that 
he cannot be allowed to adopt that part of it which 
is for his advantage, and reject that which is not ; 
but whether a person taking under the will knew he 
had an interest adverse to it, is a question of fact 
resting on evidence" (p. 73). This position, how- 
ever, appears to be in effect overruled by the judg- 
ment of the House of Lords in Spread v. Morgan, 11 
H. L. C. 588. " It is material to observe," said 
Westbury, L. C, " that there is nothing to prove 
that WOliam Spread was informed of his equitable 
obligation to elect between the entailed estates and 
the estates comprised in the settlement. In the 
opinion of Mr. "Warren, which first stated the ten- 
ancy in tail, nothing is said of the obligation to 
elect. It is true, as a general proposition, that 
knowledge of the law must be imputed to every 
person, but it would be too much to impute know- 
ledge of this rule of equity : " that is, the rule im- 
posing the liability to elect. So Lord Cranworth 
(p. 611). Therefore, where A., purporting to be 
seised in fee, settled estates on B. for life, with 
remainders over, and it afterwards appeared that'to 
part of those estates B. was entitled in tail, it was 
held that knowledge on the part of B. of these facts, 
not accompanied with knowledge that he was liable 
to be called on to elect to give up his estate tail or 
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lose his interest in the other lands settled to a value 
equal to that of the entailed lands, was not such 
knowledge as would warrant his suhsequent acts 
being treated as a practical election. This decision 
was followed in the case of Sweetman v. Sweetman, 
2 Ir. Eep. Eq. 141, where Chatterton, V.-C. of Ire- 
land, expressed as follows the knowledge requisite to 
a valid election (p. 152) : — 

" The requisites for holding a party bound by an 
election as concluded, are, I think, these : first, he 
must have a knowledge of his rights, that is to say, 
he must know that the property which the testator 
attempted to give to another person was not the 
testator's property, and that it would, upon the tes- 
tator's decease, become, independently of the testa- 
tor's will, the property of the party called upon to 
elect. It must be known by him, as a matter of 
fact, that the testator had not the power to give the 
property which he purported to devise, and that it 
belongs, not by the will, but by an earlier title, to 
the person who is called upon to elect. Next, he 
must know the relative values of the properties 
between which he is called upon to elect ; and fur- 
ther, he must know, as a matter of fact, and not as a 
presumption of law, that the rule of equity exists, 
that he cannot, under such circumstances, take both 
estates, but must make an election between them. 
And further, the Court must be satisfied that he 
made a deliberate choice, with the intention of mak- 
ing it. That is perfectly ascertained law, and I 
need not go beyond the case of Spread v. Morgan for 
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authority, as every one of these propositions was 
there laid down by the House of Lords." 

The proof of such knowledge, he goes on to re- 
mark, may be sufEciently established by a series of 
acts or dealings consistent only with that knowledge, 
or at least preponderating strongly in implying it. 
, These requisites, it will be seen, are tantamount 
to those already stated, the first being a combination 
of 1 and 2 a, the second of 3 and 2 b. In accordance 
with these principles, he held, where property had 
been treated as passing under a will, when (being 
a,cquired after it) it really went to the heir-at-law, 
that even after nearly forty years from the testator's 
death, and after various acts done by the heir-at-law, 
and, after his death, by his heir, on the basis of the 
property passing by will, no valid election had been 
made, as there was no proof of any knowledge by 
the heir-at-law and his heir of their real rights. 
Whether In another Irish case, Briscoe v. Briscoe, 1 J. & L. 

knowledge 

of the 334, Sugden, L. 0. of Ireland, held that "knowledge 

question i. /i . n i . i> 

of election of the existence of the question of election" — as shown, 

is enough. „ , , 

±or example, by a person filing a bill, and therein 
raising the claim that he is not bound to elect — is 
sufEcient acquaintance with his* liability to elect to 
render possible a binding election by acts. It is true 
that, in Sopwith v. Maiiglian, 30 Beav. 235, a widow 
to whom benefits had been given in lieu of her dower, 
after receiving such benefits for a few years, raised 
the question whether she was not entitled to her 
dower, but dropped it again, and yet was allowed, 
ten years later, to raise the question again, and was 
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held not to liave elected. Here, however, the chief 
elerk certified that her attention had never teen 
dra^vn to her liability to elect, and that the benefits 
had been accepted in ignorance of her right to dower. 

The necessity for the third element — the,kaowledge 3rd reqni- 
of the values of the two interests or properties between knowledge 
which the choice has to be made — is also established vain^. 
by numerous cases. Thus in Sender v. Rose, 3 P. 
W. p. 124, n., the child of a fi-eeman having to 
choose between a legacy and his orphanage share 
under the custom, was held not bound to elect till 
after the account was taken and the share ascertained; 
and ia Fusey v. Besbouverie, 3 P. W. 315, p. 321, 
it was thought (though not finally decided) that even 
if the child were informed of his right to have an 
account taken of the personal estate, and to claim his 
orphanage share, and declined such account, accept- 
ing the legacy instead, still he ought not to be held 
concluded without fuller knowledge of the value of 
the orphanage share. In Butricke v. Brodhurst, 1 
Ves. jun. 171, a wife who had to elect between a 
sum of consols and a life interest in her husband's 
estate, after she had received the income for sis 
years, brought her bill for the consols ; it was held 
that she was barred, not by mere lapse of time, but 
by the fact that the estate was " a free fund from 
the beginning" — there was " no suggestion that the 
real or personal estate is in such a situation as to 
render it doubtful what the result would be"— in 
other words, because she knew the values of the 
interests between which she had to elect. The need 
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for such knowledge also appears by Dillon y. Parker^ 
1 Swan. 359, where Plumer, M. E., expressed him- 
self anxious not to hold the person who was liahle to 
elect " concluded by equivocal acts, performed, per- 
haps, in ignorance of the value of the estates" (p. 381) ; 
by Wintour v. Clifton, 21 Beav. 447, p. 468; Edwards 
V. Morgan, 13 Pr. 782, p. 786 ; Sopwith v. Maughan, 
30 Beav. 235, p. 240 ; and Siveetman v. Sweetman, 2 
Election Ir. E. Bq. 141, p. 152, already cited. In Dal]/ v. 

b6for6 

faiowiedge Lynch, 3 Bro. P. 0. 478, where a widow had to 
values elect between her dower and the half of the net rents 
retracted, and profits of her husband's estate for her life, it 
was held that, though she had received some of the 
rents and profits, she could retract and take her 
dower at any time while the account was being taken, 
or before the report of it was finally confirmed. So 
an election made by answer to a bill in Chancery was 
held not to be binding, as the account had not then 
been taken and the comparative values ascertained. 
Boynton v. Boynton, 1 Bro. Ch. 445. 
Might not It maybe observed that in Stratford v. Powell, Ba. 
■without & B. 1, p. 23, Manners, L. C. of Ireland, maiatained 
vaiu^f that " other circumstances besides an accurate know- 
taSied? ledge of the comparative value between the two 
things, the subject of election, are sufficient to bind 
a person to an election, and to defeat any attempt 
afterwards to disturb it," and held that the widow, 
in the case before him, " did not act upon the prin- 
ciple of weighing the different interests she was 
entitled to, but actually made an election." And 
probably, notwithstanding Pusey v. Deshouverie [supra) , 
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it miglit te the case that if a person, fully knowing 
of his right to choose between two interests, of which 
one or both was of a value not yet ascertained, and 
knowing also of his right to have the values ascer- 
tained before choosing, chose to waive the latter right, 
and to make his election while one or both of the values 
was still undetermined, such election would be blading. 
It would, however, generally involve — as did Stratford 
V. Powell — not merely acts, but an express declaration 
of election. 

The burden of proof, according to Sweetman v. Burden of 
Sweetman, 2 Ir. E. Eq. 141, p. 153, is on the person 
who affirms the existence of the requisite knowledge. 

Where one of the rights between which the person Doubtful 
would have to elect was doubtful — as depending on a te deter- 
will of which the construction did not appear clear — 
the Court of Chancery directed a case for a Court of 
law to determine the construction so far as related to 
real property in England. Chalmers v. Storil, 2 Y. 
& B. 222. At the present day, of course, the Chancery 
Division of the High Court would itself determine 
the question. 

It may be observed, that in Douglas v. Douglas, Of a suit 

-n-r TT r^ t or action to 

12 Eq. 617, p. 637, Wickens, V.-C, expressed some ascertain 
doubt whether it was not too broadly stated in 
Butrieke v. Brodhurst [supra) that the Court of 
Chancery would in all cases entertain a suit by a 
person put to election to ascertaia the values of the 
objects between which election was to be made. He 
agreed that, before compelling election, the Court 
would secure to the person all necessary iaformation, 
g5 
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and that it was no doubt generally trae that wliat- 
ever the conditions which the Court would impose 
for a person's benefit before making an order against 
him, he could get the benefit of those conditions by- 
filing a bin and offering to submit to an order. He 
doubted, however, whether a widow, entitled to elect 
between her rights as widow and a legacy given her 
in satisfaction of such rights, could, if an estate of 
her husband's had been given by him to a stranger, 
have sustained a bill against the executors and such 
stranger to have the value of the estate ascertained. 
In the event the question did not arise ; but it is 
diificult to see how the V.-C.'s doubt could be sup- 
ported without conflicting with the proposition, which 
seems thoroughly well established, that the person 
having to elect is entitled first to know the values of 
the properties between which he is to elect. 
^™?, ^ It will be observed that, in the absence of the 

receipt of ' 

oneinterest knowledge requisite to enable a valid election to be 

not con- ° ^ 

elusive. made, the fact that even for several years the person 
liable to elect has taken one of the interests and 
given up or abandoned the other, is not conclusive 
against him. In Wake v. Walie, 3 Bro. Ch. 255, 
the time was three years; in Sopwith v. MaugJian, 
30 Beav. 235, fifteen years ; in Siceetman v. Sweet- 
man, 2 It. E. Eq. 141, about forty years. And 
compare Butricke v. Broadhurst, 1 Yes. jun. 171, 
already mentioned, p. 127. 

Express What knowledge is requisite for an election by 

express declaration to be binding, it probably is not 
possible to say with precision; it is apprehended 
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that sucli an election can be made witliout tke need 
for anything like the full knowledge laid down as 
necessary for an election by acts. A declaration, if 
sufficiently explicit, can set at rest all question as to 
intention, and there appears no reason why it should 
not suffice to enable a person (in the absence of all 
fraud or anything approaching it) to elect one 
interest and renounce all other interests incompatible 
with it, including — if it is clear that such was the 
intention — interests, the precise nature or value, or 
even the existence, of which were unknown to him 
at the time of election. 



( 132 ) 



CHAPTEE VIII. 

WHAT ACTS ON THE PAET OF A PERSON WHO HAS THE 
KEQTJISITE KNOWLEDGE WILL AMOUNT TO ELECTION. 

Actual jq'o special form is required for the declaration of an 

election a /^ _^ _ 

question of election. The question is merely one of intention ■ 

intention. ,r. . i -i- t 

sufficiently manifested. "It must be shown that 

having that knowledge he intended to elect." 

Worthington v. Wiginton, 20 Beav. 67, p. 74. And 

a docimient not intended as an election cannot he 

treated as amounting to one. Douglas v. Douglas, 12 

■Eq. 617, p. 649. 

Express An express declaration of acceptance of the pro- 

tion. perty given, or of retention of the property owned 

already, will, of course, he a valid election. It may 

he by counsel at the bar at the hearing. Lamb v. 

^wner^o? ^"-^^^ ^ ®®*°^ (^*^ ^'^•)' P" ^^3. And generaUy any 
*^P'^°- act will constitute election by which the person liable 
given. to elect treats himself as owner of the property de- 
vised or given to him, or otherwise exercises over it 
a dominion which, unless on the basis of its having 
been given to him and his having accepted it, he has 
no right to exercise. Even if the mode in which 
he deals with it is inconsistent with the terms on 
which it was given, stiU the dealing with it as his 
own at all may be held to be an election to take it, 
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as in Briscoe v. Briscoe, 1 J. & L. 334, where pro- 
perty was given to a daughter on certain trusts for 
herself and her husband and issue, and she settled it 
on different trusts. On the other hand, in Beere v. 
Frendergmt, Hayes & J. 384, it was determined that 
where a person to whom property is given by will in 
a mode of settlement re-settles it iu a way not at all 
consistent with the limitations of the will, he does 
not by such settlement elect to take under the will. 
A somewhat sinular case to Briscoe v. Briscoe was 
Cookes V. Sellier, 1 Ves. 234, where a person to 
whom copyhold land was devised for life with re- 
mainders over, was held to have taken it as devisee, 
and not (as he might have done) as heir, from an 
enfranchisement in which he recited himself to be 
devisee, notwithstanding that in a subsequent con- 
veyance (reciting the enfranchisement) he created a 
term which was ia excess of his power as devisee. 

But acts of ownership or dominion exercised over Acting as 
a person's own property, and which would be need- one's 
less or inappropriate if he had given it up and taken property, 
the other instead, are apparently not of so much force 
in showing an election to retain it, as acts of ownership 
over another person's property are in showing an 
election to accept it. (The case in which there are 
acts of dominion over both properties will be specially, 
considered afterwards.) Thus, a devise of a share in 
real estate to a daughter ia tail, in satisfaction of her 
interests under a marriage settlement, was accepted 
by the devisee suffering a recovery of the estate. 
Hardwicke, L. 0., in Watson v. Earl of Lincoln, 
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Am K 325, p. 327, n. (6); Giddings.y. biddings, Z 

Eus. 241. But where a testator, entitled to an 

estate tail in P., devised certain estates of his own to 

his son and heir, and devised P. to his son for life 

with remainders over, the son was not held to have 

elected to take against the will merely by his suf-- 

fering a recovery of P. Grant, M. E., in Welby v. 

Welby, 2 V. & B. 187, p. 200. 

Special Besides simple and plain acts of acceptance, as 

amounting receiving a legacy, or taking possession of devised 

election, estates, the following are among the facts which 

have heen held to point to the same conclusion : — 

Declaring an intention to abide by the instrument 
giving the right, as in Stratford v. Powell, 1 Ba. & 
Be. 1, p. 23. 

Defending the possession against an ejectment, 
while having no title except under the instrument. 
S. C. 

Obtainiug an Act of Parliament which recited 
that the property had passed under the instrument. 
Beaulieu v. Earl of Cardigan (a), Amb. 532, p. 638. 

Bringing a bill for an account against the trustees 
in whom the property had been vested, and thereby 
implying that the trust was at an end. S. C. 

But where a will puts a person to election, he does 
not elect to take under the will by proving it, and 



(a) The reversal of this case in the House of Lords (3 Br. P. C. 
277), since it proceeds, as already shown, pp. 9, 10, on the basis of 
the case not being one of election, but of performance of a condi- 
tion, does not, it is conceived, aflfect the decision of the Court 
below as an authority on the acts which constitute election. 
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taking the property officially as executor. Buiricke 
Y. Brodhurst, 3 Bro. 88 ; Archer v. Pope, 2 Ves. 523, 
p. 527; Morgan \. Edimrds, 1 Bl. N. S. 401. 

Secus, if, in. addition to proving, lie takes benefits 
under it. Archer v. Pope, 2 Yes. 523 ; Whitleij v. 
Wlutley, 31 Beav. 173. 

Putting it out of one's power to comply -witli tlie 
instrument is an election to take against it ; as where 
one sold a certain property to A., though required hy 
the will to leave it to B. Lewis v. King, 2 Br. Oh. 
600. 

Where the person liahle to elect does acts which "Electing 
by themselves would amount to an acceptance of the toth." 
property or interest given him, while showing by 
other acts an intention to retain the property or 
interest belonging to him, so that, as it is expressed 
in some eases, he " elects to take both," this is (at 
least, generally speaking) no election at all. This 
appears from Dillon v. Parker, and more expressly 
from Padbury v. Clarke. 

In Dillon v. Parker, 1 Swan. 359, under a mar- 
riage settlement, property in Worcestershire, and a 
house in Salisbury Court, were vested in Sir Henry 
Parker for life, remainder to his son, John Parker, 
in tail, remainder to Sir H. Parker in. fee. John 
Parker purported to devise these estates (after his 
father's life interest) to his sisters in fee, and he 
devised and bequeathed much property of his own to 
his father. John dying without issue, his father 
dealt with all the property as his own, both that in 
the settlement and that devised and bequeathed to 
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him, and lie disposed of the former by his will. On 
these facts, Plumer, M. E., was disposed to thiak, 
though it was not necessary to decide, that the 
father, who was clearly liable to elect, had not made 
an election. "That he proved the wOl of his son 
and entered on the estates devised to him is not 
sufficient. Did he not exercise dominion over his 
own estates as if the son had not devised them ? 
Taking both estates, enjoying that which was his 
own, and also that given to him by his son, how can 
it be said that he reHnquishes one estate, and elects 
to take the other? Has he not rather elected to take 
both?" (pp. 379, 380). So Rathhorne v. Lord Aid- 
borough, Hayes, 207, p. 216. 

In Padbunj v. Clarke, 2 Macn. & G. 298, M. was 
liable to elect between the moiety of a freehold estate 
which belonged to her (subject to an existing life 
estate), and the moiety of a leasehold house which, 
was bequeathed in trust for her. During her mi- 
nority, her father received the rents of the latter,, 
used part of them for her maintenance, invested the 
residue, and on her coming of age, the lease having 
then run out, paid her the accumulated sum. From 
the freehold house she was deriving no income, but 
in a mortgage and a marriage settlement she pur- 
ported to deal with her moiety of it, and she joined 
with others in granting a lease of the whole. Cotten- 
ham, L. C, held that she had not elected ; if both 
the houses had been producing income, to have 
received the income of both would have been no 
election ; and so, if one was not yielding income, but ■ 
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still she dealt "with it as her own (especially as it was 
with the knowledge and oonourrence of the person 
who could have called on her to elect), this was, as 
far as possible, an equal dealing with the two pro- 
perties, and left her still free to elect (pp. 306, 307). 

This last case received, in Spread v. Morgan, 11 
H. L. C. 588, the approval of the House of Lords 
(pp. 603, 613, 616). 

The same principle appears to be implied, though 
it is not distinctly stated, in the earlier case of Rum- 
bold Y. Runibold, 3 Ves. 65, where an attempt was 
made to devise copyholds, which instead passed to 
the heir, to whom an annuity was bequeathed. He 
received a half-year's payment of the annuity, and 
he also procured admittance to the copyhold and 
m.ortgaged it. It was treated as being still open 
to him to elect to take under or against the wiU. 

These cases appear to be irreconcileable with, and 
must, it is conceived, be taken as overruling on this 
point, Criddings v. CHddings, 3 Russ. 241, and Briscoe 
V. Briscoe, 1 J. & L. 334 (which both preceded Pad- 
bury Y. Clark), and probably also Worthington y. 
Wiginton, 20 Beav. 67. In this last case the testator, 
having invested a certain sum in stock in the names 
of himself and his wife, by wiU gave this stock, as 
also freeholds, leaseholds, and any other stock he 
might have at his decease, in trust for her for life, 
with remainders over, and gave her his residue and. 
appointed her executrix. She proved the will. 

As proof that she elected (if at all) to take against 
the will, the following facts were adduced : — 

1 . It was greatly for her interest to take against it. 
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2. She swore to the value of the estate, not in- 

cluding the stock which survived to her. 

3. She transferred it into her own name and added 

to it on her own account. 

4. On a second marriage she settled the total so 

formed, and afterwards hequeathed it without 
any intimation of any one else being inte- 
rested in it. 
As proof that she elected to take under the will — 
1. She received and retained all the rents of the 
property, dehts due to the deceased, and his 
furniture, and occupied one of the houses. 
■ 2. When by a death a certain person had become 
absolutely entitled to the testator's property, 
if the widow was not taking under the will, 
she took no notice of his rights, but continued 
in receipt of the income. 
EomiUy, M. Ei, held that the latter conduct was 
referrible only to an election to take under the will, 
and treated Dillon v. Parker as laying down no 
principle of general application ; otherwise, he said, 
"no election short of actual declaration of election, 
could ever exist " (p. 81) ; a conclusion the necessity 
of which is not manifest, as Dillon v. Parker does 
not question the effect of acts showing an acceptance 
of the one property, except where they are counter- 
balanced by acts showing a retention of the other. 
He also considered that in Padhury v. Clark, the 
evidence in favour of a conclusive election having 
been made was by no means so strong as in this 
case. It may, however, be doubted, notwithstanding 
these attempts to distinguish it, whether Worthington 
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V. Wiginton can on this point stand along witli Dillon 
V. Parker and Fadbury v. Clark, and the approval of 
the latter by the House of Loi'ds. 

Where, however, the person who claimed not to 
have decisively elected was under a duty to elect, he 
was held bound by his acts, and, possibly, even 
without that duty he would have been bound by 
express statements that he " relied on " the vsdll, by 
reciting the will in a mortgage as part of his title, 
and by u^ing it for his defence ia an action, and 
would have been held to have elected to take under 
it. The case referred to is Morgan v. Morgan, which 
at the first hearing, 4 Ir. Ch. E. 606, was held to 
be governed by Padbunj v. Clark, but on a fuller 
ascertainment of the facts relied on in proof of elec- 
tion was held to be distinguishable, 2 Ir. Jm:. N. S. 
166. Here a testator devised lands, of which he 
was seised in fee, to H., and lands iu tail, which 
in fact passed afterwards to H., he devised to M. 
H. took the rents of both, but showed, by various 
declarations and acts, above alluded to, that he was 
taking under the wlU, and relied upon it for his title. 
He had all necessary knowledge of the values of the 
properties to enable him to elect, and also he was 
trustee for M., and as such was bound to raise the 
question of election and have himself put to elect. 
It was held that he had conclusively elected to take 
the lands devised to him. 

From the case just considered, of an election to After 
take both properties, must be distinguished the case takVone," 
where, after a deliberate and decisive election to take eiect^otiier. 
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one property, acts are done -wliich ty themselTes 
would point to an election to take the other. Such 
acts are in that case too late to have any effect, and 
cannot get rid of an election already conclusively 
made. Thus, in the case already mentioned of Billon 
V. Parker, 1 Swan. 359, Sir Henry Parker, by a 
will which gave many other benefits to his two 
daughters, devised certain lands to them and their 
issue with remainders over, and the daughters — who 
might have claimed the lands in fee simple against the 
will — acted as tenants for life, and in several deeds, 
in which they had professional advice, described 
themselves as such, and in mortgages reserved the 
equity of redemption to them or the persons entitled 
under Sir Henry's will. It was held (pp. 386 et seq.) 
that by these acts they made a deliberate election to 
take under the will, and, both daughters dying with- 
out issue, a devise of the property by the survivor — •■ 
which was ineffectual if she had given up the fee 
simple — was of no avail to counteract the effect of 
that election (p. 393). 
So, per- Similarly, it is apprehended that where the earlier 

position of acts, though not such as to constitute an intentional 

others , . , 

injuriously election, have put it out of the power of the party to 
do justice to the other persons interested, in case he 
subsequently elects against his original acts, he wUl 
not be allowed so to elect. In Bumbold v. Rumhold, 
3 Ves. 65, an heir who had taken land as such and 
mortgaged it, was held free to elect afterwards to 
let it pass by the will, and to take an annuity under 
the will. But the land could only pass subject to 
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the mortgage, this having been validly effected, and 
the persons interested under the wUl would accord- 
ingly be damnified, and were told to " apply to 
retain the money arising from the annuity that is in 
their hands." In the actual case that may have 
been sufiBeient, but it would obviously be possible 
that the heir's interest under the will might not be 
sufficient to pay off the mortgage, and it is hardly 
conceivable that he would in that case be allowed to 
take under the will except on the terms of himself 
clearing off the mortgage. The general proposition 
above stated appears to be also supported by Moore 
v. Butler, 2 Sch. & Lef. p. 268, in which it is re- 
marked, of the contention that a person had elected 
to take under a certain deed, " But the facts on 
which this is contended are so extremely various that 
it would have been impossible to hold him bound if 
he could have put the parties affected by that clause 
into the condition in which they would have been if 
he had not done those acts." 

A person is not bound by an election made under Election 
a mistaken impression that it would be binding on mistake. 
other persons who, not being in fact bound by it, are 
able to take from him by a superior title the property 
which he has elected to accept. Kidney v. Cotiss- 
maJcer, 12 Yes. 136, p. 152. 

Where a number of persons, as, e. g., next of kin. Each per- 

, , son elects 

have to elect, each is entitled to elect separately ; the separately. 
choice made by the majority does not bind the 
minority, nor does that made by the administrator 
bind the rest of the next of kin. Fytehe v. Fytche, 
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7 Eq. 494. And where property is given to A. for 
life, with remainder to his children, if A., having to 
elect between this life interest and other rights, re- 
nounces the life interest, the children's interest in 
remainder is unaffected. Wardy. Baugh, 4 Ves. 623. 
This case, however, was decided on the words of an 
express clause of forfeiture. The question whether 
an implied election hy tenant in tail was binding on 
the issue in tail was raised, but not decided, in Long 
V. Long, 5 Ves. 445, p. 447. 
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CHAPTEE IX. 

OF DYIXG WITHOUT HAVING MADE ELECTION. 

Where the person who is entitled to elect fails to Eight to 
make election, and dies without having done so, the Tives to 
right to elect passes to his representatives. Fytche v. tatives. 
Fytche, 7 Eq. 494, where the poiat was assumed 
throughout without discussion ; In re Sewson, 
D'Almaine v. Moseley, 23 L. J. Ch. 256. 

Sarris v. Watkins, 2 K. & J. 473, was an excep- Land given 
tional case. There land was devised to a person in tion of 
satisfaction of debts due to him. from the testator, 
and the devisee died three days after the testator ; it 
was held that, inasmuch as the devise was not a 
conditional one, the land would vest in the devisee 
at once and until disclaimed, and the extinguish- 
ment of the dehts would follow as a consequence of 
his acquisition of the land. The question, therefore, 
was whether there was any ground for the Court to 
presume a disclaimer, and though, as "Wood, V.-C, 
said, the Court would probably " struggle hard to 
presume a disclaimer," if the land were worth much 
less than the debts, there was no ground for it to 
do £0, where it was not manifestly for the devisee's 
interest to disclaim ; and the debts not being in the 



made. 
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actual case more than the value of the land no such 
presumption arose. 

This case, it is apprehended, could form no pre- 
cedent for a case of election proper. If a will gave 
land to A., and purported to give A.'s land to B., 
although the former land would vest in A. until 
disclaimed, yet A.'s own land would not he divested 
out of him by the operation of the wiU, as the debts 
were held to be extinguished in Harris v. Watkins. 
Whether It is laid down in several early cases as settled, 
tatives especially in respect of claims arising under the 
though no custom of London, that at the death of a person 
election entitled to elect against a will, but who has acquiesced 
under it for some time, though without taking any 
decisive step, the representatives of such person will 
not easily be admitted to maintain that the right of 
election is stUl open to them. Tomkyns v. Ladbroke, 
2 Ves. 591, p. 593 ; Pawkt v. Belaval, 2 Ves. 668 ; 
Harvey v. Ashley, 3 Atk. 607, p^ 616. It was con- 
sidered that this was so even in cases where the 
person himself, if still living and before the Court, 
-might have had an election. Archer v. Pope, 2 Ves. 
623, p. 525. It may be doubted, however, whether 
this principle would be applied at the present day. 
The modem cases above mentioned show no trace 
of any such principle. And in Billon v. Parker, 1 
Swan. 359, it was said, by Plumer, M. E., that 
whether or not the acts of Sir Henry Parker, the 
person liable to elect, would have concluded him had 
it been insisted during his life that he had made 
election, yet it was " doubtful whether on his death 
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the daughters had any further right than that of 
requiring his representatives to make their election. 
On that point, the Court has intimated a disposition 
to hold that, if the representatives of those who were 
bound to elect, and who have accepted benefits under 
the instrument imposing the obligation of electing, 
but without explicitly electing, can offer compensation 
and place the other party in the same situation as i£ 
those benefits had not been accepted, they may 
renounce them and elect for themselves" (p. 385). 



H 
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CHAPTER X. 



OF DELAY AND OF WAIVER. 



The effect of delay in questions of election is to be 
considered in a double aspect, i.e., as regards its 
effect (1) on the right to elect ; (2) on the right to 
put another person to election. 
Eight to In Brice v. Brice, 2 MoUoy, 21, it was held by 

elect — 

whether Hart, L. C. of I., that " there is no time limiting 
delay. the right to elect," and he followed a decision of 
Grant, M. E., in a case not named, that a person 
having the right to elect is not barred by allowing 
any length of time to pass before he make^ election, 
unless (Istly) great injury would arise to others by 
holding that he still had the right, and also (2ndly) 
he knew of his right to elect. To put this decision in 
other words : As a person cannot validly elect, so he 
cannot lose the right to elect, without knowledge of 
his right ; and even when he has such knowledge, he 
still does not lose the right to elect by inaction, 
unless it would do serious injury to others to hold 
that he still has the right (a). 

(a) In Sutricke v. Broadhurst, I Ves. jun. 171, Thurlow, L. C, 
says that the House of Lords in Lord Beaulieu v. Lord Cardigan, 
Amb. 632, 3 Br. P. C. 277, decided that the right of election lasted 
fifty years, that is, that, under certain circumstances, it might still 
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"WTiere, however, there is knowledge of the right 
io elect, the question of the effect of delay alone upon 
that right can hardly arise, as the person delaying his 
election will almost always be in possession or enjoy- 
ment of one or other of the interests between which 
he has to choose, so that the question usually arises 
as one of implied election by acts. 

As to the effect of the delay on the part of the Effect of 
person entitled to call on another to elect, it was said i-igM to^ 
by Chelmsford, L. C, in Spread v. Morgan, 11 H. L. eStion. 
€. 588, p. 617, " No authority was produced for the 
position that a person, having an equity to compel an 
■election, forfeited that equity by delay in enforcing 
it ; " cases which referred only to the effect of ae- 
•quieseence on the person having the right to elect 
being no such authority. Delay will at least be no Where in- 
bar as long as one or both of the interests between rever- 
whieh the election has to be made is merely rever- 
sionary. Thus, in Padhury v. Clark, 2 Macn. & Gr. 
298, it was held that where the testator, whose will 
raised the case of election, died in 1812, and the 
person liable to elect came of age in 1831, but the 
bill to compel her to elect was not filed till 1847, it 
was not too late — as one of the interests between 
which she had to elect was still reversionary, a 
previous tenant for life being yet alive. 

Delay in raising the question of election may, Delay 

may bar 

last eTen after that lapse of time. Properly speaking, however, 
Lord Beaulieu v. Lord Cardigan was decided in the House of Lords 
as a question, not of election at all, but of failure to comply with 
an express condition. See pp. 9, 10. 

h2 
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account of eveii if it does not bar the riglit altogether, be yet a 
profits. bar to a claim for an account of rents and profits 
of the property elected against. In Schroder v. 
Schroder, Kay, 578 (affirmed 18 Jur. 987), younger 
children were entitled to put the eldest son to election 
between an estate which devolved upon him as heir 
and his rights under the will. He had received the 
rents of the estate from the father's death in 1832; in 
1835, on the widow's re-marriage, the rights of the 
younger children to put him to election arose, but 
they were then all minors. One came of age in* 
1840, one in 1842, one not till 1851. The special 
case raising their claim was not filed till 1853. It 
was held that the two elder of these children were 
barred by their laches of 13 and 11 years respectively 
from any account of the rents and profits received by 
the heir before the filing of the special case, but 
that the youngest child was not barred, and in 
respect of his share it was decreed that the heir, if he 
elected to take under the will, must account for all 
the rents received since 1835. 

As the right to compensation does not arise until 
election is made, so the claim to it can only be 
barred by delay reckoned from that date. Spread 
V. Morgan, 11 H. L. C. 688, p. 617. 
No waiver There will be no waiver of the right to put other 
alio in- persons to election by any act which was not 
intended to be such waiver, but was done solely with 
another object. In Seton v. Smith, 11 Sim. 69, a 
lady, who had only a life interest in personalty with 
remainder to her children, supposed herself entitled 
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to it absolutely, and by ber marriage settlement 
settled part of it in trust for ber bu^band, at tbe 
same time releasing a cbarge wbiob sbe bad on tbe 
real estate in wbiob tbe cbildren "were interested. 
Tbe busband bere bad a rigbt to put tbe cbildren to 
election. After tbe marriage tbe mistake was dis- 
covered, and it was found tbat certain stocks wbiob 
were supposed to be in tbe lady's name were in tbe 
names of ber fatber's trustees. An indorsement was 
put on tbe settlement stating tbat fact, and tbat tbe 
busband and wife and otber parties to tbe settlement 
agreed tbat tbe trustees sbould continue to bold tbe 
stocks on tbe trusts of tbe fatber's will. It was beld 
tbat tbis indorsement was no waiver by tbe busband 
of his rigbt to put tbe cbildren to election, no suob 
intention being expressed, " tbe sole object " being 
" to remove tbe doubts wbiob otherwise wotild bave 
existed as to tbe trusts to wbiob tbose sums of stock 
were subjected." 

■ " Waiver or acquiescence, Kke election, presupposes Full 
tbat tbe person to be bound is fully cognisant of bis needed, 
rights, and tbat being so be neglects to enforce them, 
or chooses one benefit instead of another, either, but 
not both, of which be might claim." Vyvyan v. 
Vyvyan, 30 B. p. 74. 

And a release of a right of election is, of course, 
of no avail if given without full knowledge of the 
right released ; a fortiori, if procured by suppression 
of material information respecting the rigbt. Salkeld 
V. Vernon, 1 Eden, 64. 
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CHA.PTBE XI. 

QUESTIONS ARISING IN CASES OF ELECTION TO TAKE 
AGAINST THE DOCUMENT, AND CHIEFLY OF COM- 
PENSATION. 

Liability Jx is now Well estatlislied that if the person who has 

of person . , 

taking to elect stands on his rights and refuses to allow that 

against ,.-.,. 

instru- which IS his own to go according to the disposition 
made of it by the will or other document which 
raises the ease of election — if, as is commonly said^ 
he elects against the document — he does not thereby 
forfeit his rights under it entirely, but only to such 
an extent as is necessary for making full compensa- 
tion to the person disappointed by his choice. 
Mtae'^but Ti^s, though it was at one time regarded as doubt- 
compensa- f q]^ ig the doctrine of the very earliest cases. Thus^ 
in Tedot v. Spencer, Preced. in Ch. 5, (1689,) Sir- 
Thomas Spencer had settled a manor in trust to raise 
.after his own decease a certain sum, including 2,000/., 
for his eldest daughter. By his will, he devised the 
manor to his wife for life, and declared that his lands- 
of inheritance were to descend to his daughters, and 
the lands given to his wife were not to be charged 
with any sums of money to his daughters by virtue 
of the settlement. The eldest daughter claiming- 
nevertheless to have her 2,000/. raised, it was held. 
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tliat she was entitled to it, and the widow " was to 
be re-imhursed out of the inheritance what her estate 
for life should be damnified in this matter." So in 
the A)wn. case in Gilbert's Ca. in Eq. 15, where one 
having lands in fee simple and lands in tail dsTised 
the fee simple lands to the eldest son, the heir in tail, 
and the entailed lands to the younger son, it was 
held that " the devise of the fee acre to the eldest 
son must be understood to be with a tacit condition 
that he shall suffer the younger son to enjoy quietly, 
or else that the younger son shall have an equivalent 
out of the fee acre," and the same was decreed 
accordingly : and so in Streatfield v. Streatfield, Gas. 
t. Talbot, 176. But in sundry cases about the middle 
of the eighteenth century, chiefly cases of election 
between the custom of London and wills, loose ex- 
pjessions were used, such as that a child " must abide 
by the will only, or by the custom only " [Coicper v. 
Scott, 3 P. Wms. 119, p. 124); "there can be no 
taking by the custom and under the will too " {Morris 
V. Burroughs, 1 Atk. 399, p. 404), and like phrases in 
Pitgh V. Smith, 2 Atk. 43, and Coolies v. Hellier, 1 
Ves. sen. 234 ; in none of which, however, was the 
question between compensation and forfeiture ex- 
pressly raised. Later on, there were similar general 
expressions in Villa Real^. Galway, 1 Bro. Ch. 292, n. 
(where Camden, L. C, said: "It is admitted that 
every devisee must confirm the wiU in toto if he 
claims any interest under it, and wOl consequently 
forfeit such interest if he impeaches or intercepts any 
part of it ") ; Wilson v. Townshend, 2 Ves. jun. 693, 
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p. 696 ; Wilson v. Mount, 3 Ves. 191, p. 194 ; Broome 
V. Monch, 10 Ves. 597, p. 609 ; TheUiisson v. Wood- 
ford, 13 Yes. 209, p. 220 : but in all these cases the 
language, though more appropriate to the doctrine of 
forfeiture, is of a general character which does not 
imply that the question as between compensation and 
forfeiture was present to the mind. The doctrine of ' 
compensation, on the other hand, which is in its 
nature a more definite one, was laid down in Ardesoife- 
\. Bennet, 2 Dick. 463, p. 464 ; Blake v. Bunbury, 1 
Ves. jun. 514, p. 523 ; and Wliistler v. Webster, 2 
Ves. jun. 367, p. 372 : and in Lady Cavan v. Pul- 
teney, 2 Ves. jun. 544, p. 560, Loughborough, L. C, 
quotes with approval the words of Grrej, L. 0. J., in 
Lord Darlington v. Pulteney, which expressly distin- 
guish it from forfeiture : " An express condition must 
be performed as framed, and if it is not, that will in- 
duce a forfeiture, but the equity of this Court is to 
sequester the devised estate quousqiie till satisfaction 
is made to the disappointed devisee ; " and Ward v. 
Baugh, 4 Ves. 623, p. 627, adopts this statement. 
Lord St. Leonards, however, maintained that forfei- 
ture was on principle the correct doctrine (see Note A. 
at end of this Chapter), and Eldon, L. C, in Tibbits- 
V. Tibbits, 19 Ves. 656, considered the question " very 
far from being settled," and in Green v. Green, 19 
Ves. 665, inclined to the view that the doctrine of 
compensation was established only in the case of 
wills, and that a person taking under a settlement 
was a purchaser under it, and " if he will not give- 
the price intended by the parties to be paid at his^ 
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cost he cannot take under it" (p. 669). This case, 
however, is said to have been finally compromised. 
1 Sw. 371. The doctrine of compensation, which was 
enunciated also in Gretton v. Haward, 1 Sw. 409, 
Welby V. Welby, 2 V. & B. 187, p. 190, and Pad- 
bury y. Clark, 2 M. & G-. 298, is now fully established 
in cases of settlements as well as of wiUs; thus in 
Spread v. Morgan, 11 H. L. 0. 588, it was assumed 
throughout the case without argument, although the 
ease was one of election under or against a settle- 
ment. So also in Codrington v. Codrington, 7 L. E. 
H. L. 854, on a woman electing against a settle- 
ment, it was decreed by the House of Lords that the 
income she would have received had she elected to 
take under it should be applied to compensate the 
persons disappointed by her election untU. such com- 
pensation should be fully made, and when that was 
done she would then, "on the principle of having 
made compensation, be restored to the income pro- 
vided for her by the settlement" (p. 865). 

Although it is said in some of the above cases that Compen- 
the person disappointed by the election is to be com- pecuniary 
pensated out of the property which is given by the 
document to the person disappointing him, it is not 
to be supposed that he has a right to that particular 
property, but only to adequate compensation ; for the 
payment of which that property will in equity be 
made security. Pickersgill v. Rodger, 5 Oh. D. 163. 
As Jessel, M. E., observed in this case (see pp. 173, 
174), the doctrine of election as it now stands is 
merely a doctrine of compensation : it is not that a, 
h5 
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person cannot take the interest given Mm by the will 
or other document, and also retain his own interest 
which is given to some one else hy the same "docu- 
ment — "that is a mistake, because he can always 
take both provisions if he thinks fit. He is not 
bound to take one and give up the other. As I said 
before, he may take both, but the benefit that he 
takes under the will is subject to the obligation upon 
him to make good the consequent loss to the dis- 
appointed legatees " — to the extent, that is, and only 
to the extent, of the value of what he takes under 
the document. Thus, e. g.,vn. Kater v. Roget, 5 Jur. 
5, where an invalid appointment was made by wiU 
of certain funds, which consequently went as if 
unappointed to Henry Herman Kater, and the will 
bequeathed to H. H. Kater certain books and a 
microscope, the funds were decreed to H. H. Kater, 
" he accounting for and paying .... the value of 
the books and microscope " : and compare the decree 
in Roberts v. Kingsley, 1 Yes. 238 ; see Belt's Supplt. 
p. 129. 

The person to be compensated will evidently not 
be entitled to more than the value of the property 
given to him by the testator or settlor. But also the 
person who has to make compensation will not be 
bound to give more than the value of the property- 
given to Mm. So that practically the compensation 
to be made will be the value of whichever of the two 
— the property of the testator's own, given to the one 
person, or the property of that person, given by the 
testator to a third — is of the less value. Say that 
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the testator devises X. to A. and devises T. (whicli 
belongs to A.) to B. A. may take X. and give up 
T., or retain Y. and let X. go to B., or take X. and 
retain T., and pay B. the value of X. or Y., which- 
ever is the less. B. cannot claim more than the value 
of Y., that being all the testator designed for him, 
and A. cannot be bound to pay more than the value 
of X., this being all the benefit he has taken under 
the will. 

As the interest given up by a devisee who elects 
against the will has to go to compensate the devisees 
disappointed by that election, it follows that it will 
not be appKcable to benefit a devisee who is disap- 
pointed by reason of the testator not owning all the 
property he purported to give, part of it belonging 
to a person who is not put to election. Thus, in 
Howelk V. Jenkins, 1 De Gr. J. & S. 617, a testator 
who owned half of T. gave T. to William and 
Elizabeth; William, having to elect, and electing 
against the will, gave up the interest devised to him 
in T. ; but this did not enable Elizabeth to maintain 
with success that the whole of the testator's actual 
interest in T. was to go to her, that he meant to give 
her the half of T., and had the half of T. to give, 
and that, William taking none, she should take the 

fuUhaLE(«). 

In an early case, Kitson v. Kitson, Free, in Ch. 

(a) This case, Howells v. Jenkins, Tvell illustrates the way in 
which election is to he worked out, especially where there are 
some adverse claimants who are not put to election. Details will 
be found in Note B. at the end of this Chapter. 
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351, it was held that, by insisting on rights para- 
Inount to the will in respect of personalty, one lost' 
the personalty given by the wiU, but not the realty 
also. This view, however, was contravened, and the' 
opposite doctrine, that to take against the will in- 
volved the loss of the property given by the wUl, 
both realty and personalty, was established by Coivper 
V. Scott, 3 P. W. 119, p. 123, Vincent v. Vincent, 
cited 1 Ves. p. 260, and Jenkins v. Jenkins, West,. 
665, n., and is now utterly beyond question. 
Compensa- The persons to be compensated, if more than one,, 
in propor- take the property which is to be applied in compen- 
losses. sation, among them, in proportion to the interests of 
which they are disappointed. Thus, where stock, 
was bequeathed to L. for life, remainder to charities,, 
and the residue of the testator's property was given 
to F., who was, in fact, entitled to the stock, and 
elected to take it, the residue was divided between 
L. and the charities in proportion to their interests in- 
the stock. Attorney-General v. Fletcher, 5 L. J. N. S.. 
Ch. 75 ; compare the decree in Soicells v. Jenkins, 1 
De G. J. & S. 617, p. 621; 2 Seton (4th ed.) 934,. 
form 6, and see post, Note B. 

Past re- ■ Where election is made against the instrument 
ceipts to be . . 

accounted after money or other property, capital or income, has 
for. 

been received under it, the sums so received must bo' 

brought into account for the purpose of compensation 

being made out of them. To this extent the election 

relates back. The date to which it would relate 

would naturally be the date at which the person was 

first liable to be put to election ; if at that time he- 
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had elected against the instrument, he could have 
taken nothing under it until compensation had been 
fully made, and his position ought not to be the 
better because he has not made the election till some 
time afterwards. Thus, in CFretton v. Haward, 1 
Swan. 409, it was held that an estate devised, but 
lost to the devisees by their electing to take against 
the will, must be accounted for from the death ; and 
the devisees, having been in possession, must account 
for the rents and profits of it, paying an occupation 
rent and being allowed all sums expended in the 
amelioration of the estate (pp. 435 — 444). So, in 
Padhiirij V. Chrli, 2 H. & T. 341, a devisee of 
leaseholds who elected against the will had to account 
from the testator's death. In Codrington v. Lindsay, 
8 Ch. 578, a wife who took benefits under a post- 
nuptial settlement, which purported also to settle a 
reversionary interest of hers ia rupees, was divorced, 
and afterwards the rupees fell into possession. She 
elected to take against the settlement, and retain the 
rupees, and had therefore to account for what she had 
received under the settlement. She claimed to be 
only bound to account from the time the rupees fell 
into possession, but it was held (pp. 593, 594), that 
the account must go back to the time of the divorce, 
or, more strictly, the decree nisi. She was not re- 
quired to account for the income received prior to the 
decree, whether because the claim that she should do 
so was not pressed, or for some other reason which is 
not reported. In reason, it would appear that she 
should have been liable to account for it, as the lia- 
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bility to te put to election existed from the original 
date of the settlement, the coverture' heing no im- 
pediment ; if it had been any, she would not have 
been capable of electing at the date of the decree 
nisi, as the coverture exists till the decree is made 
absolute. 
How the If a devisee is unwilling to give up property of his 
be com- own which is given from him, it has been seen that 
takes. he may either take the devise to him and make com- 
pensation to the disappointed devisee for what he 
refuses to give up, or may refuse the devise to him 
altogether. It is conceived that, in the latter event, 
the property devised, if freehold, will (in the absence 
at least of any decree of the Court) vest at law in 
the heir. Although in Hamilton v. Jackson, 8 Ir. 
Bq. E. 195, it was held that a devise or bequest so 
disclaimed does not pass to the heir at law or next of 
kin as undisposed of, but goes to the disappointed 
devisee or legatee, it is apprehended that it was not 
there intended to lay down anything about the legal 
estate or interest, but that the beneficial interest only 
was under consideration. In Gretton v. Haward, 1 
Sw. p. 424, it was said that in case of election against 
the instrument, the disappointed devisee takes the 
renounced property, " not by descent, not by devise, 
but by decree, a creature of equity " ; and the decree 
in that case did not direct any conveyance to be made, 
either by the persons eleotiag (Jane Haward and her 
children), or by the heir at law (as having had the 
estate cast upon him by their election against the 
vrill), to the person entitled to compensation (Eliza- 
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beth Haward), but simply declared that she was 
entitled to the estate devised to the first-named 
persons, and ordered that she should be forthwith 
let into possession of the said estate and into receipt 
of the rents and profits thereof accordingly (pp. 442, 
443). Similarly the decree in Sowells v. Jenkins, 1 
De Gr. J. & S. 617, p. 620, merely directed that the 
estate renounced by the devisee who elected against 
the will should " be apportioned " between the dis- 
ajDpointed devisees, without declaring in whom it was 
already vested, or directing any conveyance. In the 
absence of a decree, however, as if the person recog- 
nized without suit his liability to be put to election and 
proceeded to elect against the will, it is apprehended, 
as already stated, that in case of freehold the interest 
renounced must vest in the testator's heir — from 
whom, consequently, a conveyance must be obtained 
if the disappointed devisee, beneficially entitled to it, 
wished to get in the legal estate. Moreover, as the 
disappointed devisee is only entitled to the value of 
whichever of the two, the gift to him and the gift to 
the person who has to elect, is of the less value, and 
is not entitled to anything in specie, it would appear 
that if the heir vsdll satisfy the disappointed devisee 
the sum which the latter is entitled to receive, the 
heir can retain the property which has devolved upon 
him, and would only be compellable to convey it on 
his refusing to pay that sum. This is substantially 
the view expressed in Laurie v. Clutton, 15 B. 131, 
where the case supposed is that a testator devised 
real estate to A., and disposed of 1,000/. belonging to 
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A. in favour of B. " If A. elected to take under tli& 
wiU, he would take the estate charged with the- 
1,000/. in favour of B., and if A. elected to reject 
the will, the heir at law of the testator would in like 
manner take the estate, but would do so hurthened 
with the payment of 1,000/. in favour of B., and if 
both A. and the heir at law repudiated .the real estate, 
of the testator, B. would himself take it as if he had 
been the original devisee thereof." The passage, it 
is conceived, is not quite accurate in expression, as 
the heir would not take the estate " burthened with" 
the payment of anything more than its value, and. 
if he wished to have nothing to do with the pro". 
perty, he could not " repudiate "an estate which 
had descended to him, but his- course would be to 
convey it to B. in complete satisfaction of B.'s 
claim. 
Compensa- The same ease, Gretton v. Hmcard, further decided 

tion inde- ■ n 

pendent that a person would be entitled to compensation for 
teneflts. what he lost through another person electiag against 
the will, notwithstanding that such election did not 
deprive him of all interest in the property, but that 
he had a partial interest in it independently of the 
will. The property in question was land of the 
annual value of 870/., which was so settled that E. 
was entitled to a share of the annual value of 145/. — 
we will say that E. would take 145/., G-. 145/., and 
W.'s Madow and children 580/. A testatrix pur- 
ported to devise this property so as to give E. 600/., 
G.'s representative 135/., and W.'s widow and children 
135/., and she also gave to these last land of her own 
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represented by 115/. W.'s widow and children and 
G.'s representative electing ' to stand upon their 
origiaal rights, E. received, instead of the 600/. 
given her by the wiU, only the 145/. which she took 
independently of it : she was held entitled to take 
this, and also to take the 115/. given by the wiU to 
W.'s widow and children, and which they were 
required to give up in order to make compensation. 
It was objected that E. was taking the 145/. agarast 
the wlU, and so could not be allowed to take the 
115/., which was given by the wUl. It is obvious, 
however, that she took the 145/., not through any 
preference on her part of her original rights over the 
interest given her by the will, but merely because it 
was that part of the interest given her by the wiU 
which no one could deprive her of, and that she 
would have much preferred to take the full rights 
given her by the wUl. 

When a person elects to take against a document, Compensa- 

^ . . ° . . tion out of 

and the "free disposable interest" given him by that a. life 
document is only a life interest, of course the income 
only can be taken for the purpose of making com- 
pensation. In StreatfleldY. Streatfielcl, Gas. t. Talbot, 
176, where the election disappointed certain, devisees 
of property given them in fee simple, the decree (1 
Sw. p. 448) ordered " a sufficient part of the rents 
and profits" of the life interest which was elected 
against to be invested in the purchase of freeholds, 
out of which an amount equal in value to the lands 
of which the devisees had been disappointed should 
be conveyed to them in compensation. In Lord Bar- 
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lington v. PuUeney (see 2 Ves. jun. 553), an offer, in- 
stead of glTing up a life interest, to have it valued 
and to secure the value for the disappointed devisees 
was considered to be an offer which in their behalf 
(they being infants) it was desirable to accept, as by 
that means they obtained an interest not dependent 
on the risks attending the life. 
Eight to The right to compensation does not f uUy accrue 

compeusa- .... 

tion, when untU election is made against the instrument, and so 

complete ... , , . . „ . 

and when it IS Only a delay subsequent to that time, m enforcing 
the right to compensation, that can bar the person 
disappointed by the election of his right to such 
compensation {Spread v. Morgan, 11 H. L. C 588, 
p. 617) ; but the right is inchoate from the time 
of the instrument under which the election arises 
first coming into effect, and steps can from that date 
be taken for securing the right. And they can be 
taken to secure even a contingent interest : if a will 
gives benefit to A. and settles property of A.'s so as 
in a certain contingency to give an interest in it to 
B., B. is entitled at once on the testator's death to 
commence proceedings for putting A. to election and 
for having his own right to compensation if A. takes 
against the will properly secured. Morrison v. Bell, 
5 Ir. E. E. 354. 

As long as the persons disappointed obtain or are 
secured (in any way) full compensation, that is all 
that they can claim. Thus, if they obtain such 
compensation under a covenant from the testator or 
settlor, they cannot obtain it also from the person 
electing. In Bor v. Bor, 3 Br. P. 0. 167, a testator 



Full com- 
pensation 
by any 
means is 
enough. 
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purported to devise lands ■wMcli were entailed on 
Jolm and the heirs of his hody, remainder to Gerard 
and the heirs of his body, and he gave to Gerard 
certain lands of his own. John, for valuable con- 
sideration, covenanted with the devisees of the 
entailed lands to confirm the "will, but died without 
doing so and without issue, so that Gerard took the 
lands. It was held (p. 179), that as such devisees 
were entitled out of John's estate to damages for his 
breach of covenant, they could not (even assuming 
that Gerard was bound to elect) require compensation 
from him, except so far as by reason of insufficiency 
of assets they could not get full compensation out of 
John's estate ; for if they did get full compensation, 
it was practically the same thing as getting the 
entailed lands. 

It was doubted in Cumming v. Forrester, 2 Jao. Of oom- 

pensatiou 

& W. 334, whether the doctrine of compensation in case of 
could be applied in case of a person electing against against a 
a grant from the Crown. " If the party," says grant. 
Plumer, M. E. (p. 345), "elects to renounce what 
the grant has given him, the consequence is, that as 
to that part the grant does not take effect ; and, 
then, does not that part revert to the Crown ? Can 
the Court take hold of it to make satisfaction to the 
other? That is my difficulty." In this case, a 
testator had devised certain property between F.'s 
son and daughter, but the devise being iueffectual 
for want of adequate attestation, and the testatrix 
leaving no heir, the property vested in the Crown, 
and by letters patent was directed to be sold and 
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divided equally between F.'s son and daughter. In; 
fact, however, part of it was not the property of the- 
testatrix, hut belonged to F.'s son, who had become- 
bankrupt ; and it was decided that if his assignees- 
insisted on their right to the whole of this, they^ 
must renounce the moiety given him by the Crown 
grant ia the rest of the property. What the effect 
would be if it were renounced is the doubt men- 
tioned above, but as the assignees elected to take the- 
moiety of all, under the Crown grant, the question 
did not come up for decision. 
Compen- The right of the person disappointed to compen- 
lost by sation out of the interest given by the document to 
the person who elects against it, is, of course, not 
lost by the death of the latter. A testator devised 
aU his real estate to his wife for life, and devised 
certain cottages, to which, in fact, she was absolutely 
entitled, after her death to his nephew. The vsidow 
having sold the cottages, and so elected to take 
against the will, the nephew's assignee was entitled,, 
after the widow's death, to compensation out of what 
she took under the wiU, and an inquiry was directed 
as to the amoimt of benefit received by her during 
her life under the -wiU, and the compensation due to 
the nephew's assignee for his loss, so far as such loss- 
did not exceed such benefit {Rogers v. Jones, 3 Oh. 
What lien D. 688), and for such compensation an action lay as 
for com- for damages. S. C, 7 Ch. D. 345. So Ch'eemcood' 
v. Penny, 12 B. 403, which last case also decides 
that the persons entitled to compensation have no 
lien for it upon the property which is taken against 
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ihe will. As already stated, they have a charge for 
it on the property which is taken under the will. 
Fickcrsgill v. Rodger, 5 Oh. D. 163. 

The fact that the person who has to elect may hy Of de- 
electing to renounce a certain interest, e. g., an estate of a gene- 

I .1 J . IT ji . 1 ral chance. 

tail, deprive another person, as the remainderman 
after the estate tail, of a " general chance," and that 
in the property which would be received instead 
there would be nothing to make compensation to 
that person for the loss of that chance, does not 
afEect his right so to renounce. StreatficM v. Sireat- 
Jeld, Gas. t. Talbot, 176. 

It is not the custom of the Court to order a deed 
against which election has been made to be delivered 
up to be cancelled. Weall v. Rice, 4 L. J. N. S. 
<3i. 39. 

Where the interest which is taken under the Compen- 

... sation out 

document by the person who elects agamst it is one of an in- 

which he cannot alien, so that compensation out of it interest not 

is impossible, such compensation is not required, and 

he takes both the interests. The cases by which 

this has been established are cases where the interest 

to be given up, if it had been possible to give it up, 

was an interest settled on a married woman for her 

separate use without power of anticipation, and they 

will be found more fully referred to in the chapter 

on Election by Married Women. 

In an early case, Webster v. Mitford (1708), 2 
Eq. Ca. Abr. 363, mentioned in 1 Swan. 435, 456, 
the interest which a person gave up by electing 
against a will was applied to compensate the persons 
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disappointed by sucli election, notwithstanding that 
the will itself expressly provided, that in case of her 
so refusing to accept the benefits given by it, they 
should go over to certain other persons specified. It 
was thought the " highest equity ' ' that as these persons 
profited by the election made against the will, they 
should compensate those who suffered from such 
election. This, however, would obviously not carry 
out the testator's manifested intention, and the case, 
it is conceived, cannot be regarded as any authority. 



Note A. 



The following is Lord St. Leonards' statement of the 
case, in favour of forfeiture and not compensation, as 
most in accord with principle : — 

" There is a tacit condition, annexed to aU provisions 
of this nature, that the person taking do not disturb the 
disposition which his benefactor has made {Streatfield v. 
Streatfield, For. 176) ; therefore, the true rule, following 
up the principle, should be forfeiture to the disappointed 
devisee, and not merely compensation. In many cases 
compensation could not be made, as in the instance of 
a field belonging to the adverse claimant given to 
a devisee because it is in front of his house : could 
compensation in that case be made with reference to 
the power in the owner of the land to render the house 
not fit for habitation? If compensation be the rule, 
there are but few cases in which the testator's intention 
will be effected. li the value of the property g^ven to 
the party who is put to his election be less than the 
value of his property given to a third person, or only 
equal to it, the party would in ordinary cases elect to 
take against the will. If the property even be greater, 
the party having a right to elect woidd, of course, in 
every case where he was desirous to retain his own pro- 
perty, or to disappoint the intention of the testator or 
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"the hopes of his devisee, elect to take against the will, 
and pay a compensation to the disappointed devisee out 
of the testator's own property, which he (the paity 
electing) takes under the will. This clearly is not 
•effectuating the testator's intention, for he did not 
intend that the disappointed devisee should have the 
value of the suhject of the gift paid to him: his mean- 
ing was to vest in the party the property devised to 
him ; and to secure the acquiescence of the person 
really entitled to such property, he makes another pro- 
vision for him. If forfeiture in favour of the dis- 
appointed devisee be the rule, the testator's intention 
mU. in most cases be fulfilled ; and if the intention be 
not effectuated, at least the testator wUl not have made 
a provision contrary to his intention for a party who 
•elects to disappoint his wiU; and the disappointed 
devisee will take that provision which the testator 
thought would be a sufficient inducement to the party 
■electing to acquiesce in the dispositions made by the 
^viU." 

(Sugden on Powers, 8th ed., p. 576.) 



Note B. 

Hoivells V. Jenkins, 2 J. & H. 706 ; 1 De G. J. & S. 
617 ; 32 L. J. Ch. 788 ; 9 L. T., N. S. 184 ; 
11 W. E. 1050. 

In this case, each of two properties, Tyr-y-Wain and 
Pedola, was held as foUows : — Lewis -J-, WiUiam ]-, 
Llewellyn I. 

Lewis gave (after a life interest to his wife and 
another to Llewellyn, who, however, died in the lifetime 
«f the wife) these properties as if he owned the whole, 
thus : Tyr-y-Wain equally between William and Eliza- 
tieth — with a proviso that on the death of either without 
leaving issue, the share of the one dying should go to 
the other — and Pedola to the plaintiffs. 

As Llewellyn, taking in effect nothing under the will, 
was not put to election, his J was of course unaffected. 
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If William took under the will, Lewis's will would 
operate on f of each property, which would go thus : — 

{Subject to the contingent limitation 
thereof, and with contingent inte- 
rest in W.'s f . 

Tyr-y-Wain. ■^ ( Subject to the contingent limitation 

I William, f . | thereof, and ■with contingent inte- 
( rest in E.'s f . 



Pedola. 



(_ Llewellyn, 
r Plaiatifes, 
\ Llewellyn, 



But if WiUiain elected against the will, the property 



would go thus : 



Tyr-y-Wain. < 



Elizabeth, J. 



Pedola. 



? h 

William, \. 
Llewellyn, J. 
Plaintiffs, J. 
William, i. 
Llewellyn, J. 



Subject to the contingent limitation 
thereof, and with contingent inte- 
rest in the next J. 
t Subject to the contmgent limitation 
! thereof, and withcontingentinte- 
( rest in Elizabeth's J 



the "?" representing the interest given to William by 
the will, and which, if refused by him, would go to 
compensate the persons disappointed by his election. 
There were, indeed, other benefits given to him by the 
will, but no claim appears to have been made for com- 
pensation except out of Tyr-y-Wain. 

Llewellyn, after the testator's death, conveyed his 
interest to the plaintiffs, who thus took, besides their 
own direct interest under the wiU, Llewellyn's interest, 
which was against the will, but who were not, in conse- 
quence of this union of interests, put to election {ante, 

P- 111)- 

The properties would then be divisible, on the death 

of the testator's widow, as foUows : — 

If William elected to take under the wiU : — 



EHzabeth, f . 



Tyr-y-Wain.^ 



William, f . 



I, Plaintiffs, J. 
Pedola Plaintiffs, the whole. 



Subject to the contingent limitation 
thereof, and with contingent inte- 
rest in W.'s f . 

Subject to the contingent limitation 
thereof, and with contingent inte- 
rest in E.'s -2-. 



Coiivpensation. 
But if William elected to take against the will : 
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Tyr-y-Wain. < 



Elizabeth, 



Pedola. 



WilHam, \. 

Plaintiffs, \. 
I "William, \. 
\ Plaintiffs, J. 



{Subject to the contingent limitation 
thereof, and with contingent inte - 
rest («) in the next \. 
I Subject to the contingent limitation 
< thereof, and -withcontingentinte- 
( rest in Elizabeth's \. 



The latter was the election made, and \ of Tyr-y-Wain 
(subject to and -with the above contingencies) was there- 
fore applicable to compensate the persons disappointed 
by William's election. These, it wUl be seen, were the 
plaintiffs — who lost by it \ of Pedola — and Elizabeth — 
who lost by it ^ of Tyr-y-Wain (subject to the contin- 
gent limitation of it), and a contingent interest in 
another \. An inqidry was directed to ascertain the 
respective values of these interests, and the interest 
given up by William in Tyr-y-Wain was directed to be 
apportioned between the plaintiffs and Elizabeth in pro- 
portion to the values so ascertained. 



(o) The decree as reported in 1 De Gr. J. & S., p. 620, does not 
declare Elizabeth entitled to this contingent interest, but she 
obviously was so, and had she not been, she would have lost by 
William's election not merely a contingent interest in |^ as the 
decree declares, but in f . 
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CHAPTBE XII. 

QUESTIONS ARISING IN CASE OF ELECTION TO TAKE 
UNDER THE DOCUMENT. 

Election to There are naturally fewer difficulties that can arise 

confoiin to 

the docu- where the person who takes a benefit under a wiU or 
earned Settlement which gives some property of his to another 
person, is content to conform to the document, give up 
what is his own, and take what the instrument gives 
him. On his electing to take under the document, 
the property belonging to him passes in equity 
under the disposition made of it by the document, 
the legal estate, if already vested in him, of course 
remaining in him until conveyance. 2 Set. (4th ed.) 
934, Form 5. The Court will, if necessary, declare 
him or his heir a trustee of such interest (ibid.), or if 
the property relinquished by him be a share in a 
trust fund, may direct him to execute a release of it 
Question to the trustees. Ibid. 935, Form 8. One question 

of election . , . . - . .____, . _ ^ 

in case of that may arise, however, is : vvhat if he is for some 
able reason unable to give up that which is his own ? Is 

in eres . -^^ ^^ .^ ^^ ^^^ ^-^^^ precluded from taking what is 

given him by the document ? 

The most recent decision on the precise point is 
that he is not so precluded — ^that he can accept the 
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new interest, while at the same time retaining the 
old. 

In the old case of Wilson v. Toicnshend, 2 Ves. 
jun. 693, the opposite opinion was expressed. " If," 
said Loughborough, L. C, "a specific thing belong- 
ing to one of the legatees is by the will given to 
another person, the legatee cannot hold both. He 
must make himself competent to take the legacy by 
giving up that specific thing. Therefore the Court 
says there shall be an election, and gives an oppor- 
tunity of electing ; and will not easily hold the 
election concluded. But if the party is under re- 
straint and cannot accomplish that " — meaning, pre- 
sumably, cannot give up the specific thing which 
belongs to him — " it is the misfortune of the party, 
but the consequence is that while he continues in 
that situation his claim must be barred, for it is 
directly contrary to the intention and distribution of 
the property." It does not appear, however, that 
these remarks were needed for this case, where a 
married woman was claiming to take an annuity 
under the will, while still holding an estate tail 
which the will purported to devise away from her. 
The bill for the annuity was dismissed because the 
estate tail was clearly the better interest : this, of 
course, implies that she could not receive the annuity 
without giving up the estate tail, but it does not 
appear that her doing the latter was an impossibility. 
In Croker v. Martin, 1 Bl. N. S. 573, a House of 
Lord's decision (of which the material facts are 
stated at p. 587, and in which it was held that a 
i2 
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person could not elect to take under a deed of 1731, 
and against a deed of 1739, -where the latter was Ms 
marriage settlement, and his wife and others were 
interested in his retainiiig his interest under it), it 
was held that the fact of his having by various acts 
recognized the deed of 1739 as " an operative deed 
which he could not get rid of " was " no argument 
to show that he and his descendants are not entitled 
to come in and claim under the deed of 1731 " 
(p. 591) ; so that it would appear to have been the 
feeling of the House of Lords that as there was no 
election, there was no case for compensation. 

A like difficulty arose in Wall v. Wall, 15 Sim. 
513, where, a married woman having already a 
reversionary interest in personalty, property was left 
her by will on the terms of her giving up the settled 
interest, which, as Shadwell, V.-C, pointed out, 
there was no legal method of her doing. The V.-C. 
at first thought that the money bequeathed must be 
set apart to abide the ultimate decision of the Court 
whenever the question should be so raised that the 
Court could decide it. Ultimately, however, without 
logically explaining away the difficulty, he made an 
order simply disregarding it, and treating the married 
woman as able to give up the settled interest. On what 
principle he so acted does not appear : possibly on 
the ground that the money having been invested 
in land had lost its character of personalty. In 
Williams v. Mayoie, Ir. Rep. 1 Eq. 519, this illo- 
gical course was condemned, and the new interest 
was impounded until the legatee (a married woman) 
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should be in a position to give up her old interest (a 
reversionary interest in personalty) — a course based 
on the same principle as is enunciated in Wilson v. 
Toicnshend, that a beneficiary who cannot give up 
the one interest cannot be allowed to take the other 
which is to be in lieu of it. It was admitted that there 
was a hardship on the legatee, and Chitty, J., in 
noticing the case in In re Lord Chesham, observes 
that " it is at least questionable whether any equit- 
able doctrine ought to be so applied or worked out 
as to create what in the opinion of the judge is a 
hardship." 

This case, In re Lord Chesham, Cavendish v. Dacre, in re Lord 
31 Ch. D. 466, is the one alluded to above as laying 
down the contrary principle, viz., that election does 
not arise in such cases, and that the new interest can 
be accepted and the old retained. There a testator 
gave certain chattels on trust for sale for the benefit 
of his younger children, and gave the residue of the 
estate to his eldest son, Lord Chesham. In fact the 
chattels belonged to Lord Chesham under a settle- 
ment under which it was impossible for him to 
alienate them, as they were to go and be held with 
a mansion house of which he was tenant for life. If 
put to Ms election between the heirlooms and the 
gift of residue, he was ready to accept the latter. 
The younger brothers claimed that he was bound to 
make compensation out of the residue to the extent 
of his interest in the chattels. But Chitty, J., held, 
firstly, that the doctrine of compensation had never 
been held to apply where the election was to take 
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under and not against tlie instrument ; and, secondly, 
as already stated (p. 114), that in reality no case of 
election arose at all. 
Whether But the statement that the doctrine of compensa- 
tiouhas tion has not heen held to apply to election to take 
plied to under a document is, it is submitted, scarcely accurate, 
take under There are two cases, neither of -which was cited in In 
ment."' '"^ Lord Chesham, of such compensation — cases which 
arose in connection with the important question of 
the rights of the parties where the property which a 
person is required, and is willing, to give up has been 
previously incumbered by him, or w^here some other 
person has acquired a derivative interest in it from 
him. This question was especially considered in' 
> Griggs v. Gibson, 1 Eq. 685. In that case a woman, 
under her father's marriage settlement, had an estate 
tail in certain lands, and was also entitled to a share 
in personal property, which was vested in trustees. 
Her father's will gave her — she being then married — 
' an annuity for her separate use and certain landed 
interests, and directed that the provision made by the 
' will should be accepted in full for her interest under 
the settlement, and that she should do all acts neces- 
sary for relinquishing that interest, his wish being 
' that the settlement should be annulled — the effect of 
which would be that the settled property would go as 
1 part of the residuary estate under the will. During 
the father's lifetime, the daughter's husband became 
insolvent, and all his estate and interest became 
vested in the oflBcial assignee in bankruptcy. The 
father died, and the benefits given by his will being 
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mucli greater than those under the settlement, the lady 
was ready to give up the latter, but the husband's 
assignee claimed an interest in the property settled. 
Wood, Y.-C, held that, as to the personalty which 
neither the husband nor his assignee had reduced 
into possession, the assignee's interest in it being 
merely equitable, was defeate'd by the lady's election, 
but that as to the realty he could not be deprived of 
his interest in that in right of the husband or affected 
by her election. She could, with her husband's con- 
currence, bar the estate tail and convey the real 
estate to the trustees of the will, but only subject to 
the interest of the assignee. As she was unable, 
therefore, to give up to the residuary estate all that 
the testator intended her to give up to it, her annuity 
imder the will was laid hold of, and an annual sum, 
equal to the rents and profits of such real estate 
taken by the assignee, was directed to be retained 
out of the annuity by the trustees of the will and 
applied as part of the residuary estate. 

Of these last two points (1) that a legal estate 
actually vested in an assignee cannot be divested 
out of him by a subsequent election by the assignor 
to give up the interest so assigned, and (2) that for 
what the person electing is thus unable to give up he 
must make compensation to those who would have 
taken it if he could have given it up — the first is 
clearly in harmony with principle, and both are in 
accord with, at any rate one, precedent, an earlier 
case to the same effect being Rumhold v. Rumbold, 3 
Ves. 65, the facts of which wiU be found stated at 
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p. 140; and where it was, in effect, lield that a mort- 
gagee's rights could not be affected by the mortgagor 
subsequently electing to give up the mortgaged pro- 
perty, but as the mortgage rendered it impossible for 
the mortgagor (if unable to pay off the mortgage) to 
give up the property as he was intended to do, he 
must, though taking under the will, make compensa- 
tion out of what he so took. 

The second point is also in a measure supported by 
Middleton v. Windross, 16 Eq. 212, where a testator 
directed his daughter, J., who took an equal share with 
his other children under his will, to convey an estate 
belonging to her alone, so that it should become the 
property of all the testator's children. Between the 
date of the will and that of the testator's death, the 
estate had been settled on trusts for J. and her 
husband and children, and subsequently it had been 
sold and the proceeds were held on the trusts of the 
settlement. Wickens, Y.-C, held that J. must never- 
theless bring the proceeds of sale of the estate into 
account. This case, however, it is conceived, could 
stand good without the assertion, as a general pria- 
ciple, of the second point above mentioned ; no doubt 
for the testator's purpose the estate settled on J.'s 
marriage was stOl to be reckoned as hers in computing 
how the testator's property should be divided among 
his children. 

The decision, however, in Lord Darlington v. Pul- 
teney (see 2 Yes. jun. p. 660), that a wife can elect 
to give up an estate tail, including any interest which 
her husband has derived from her in the property, is 
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of an adverse tendency to Griggs v. Gibson. The 
expressions in that case seem to go very far indeed : 
" A married woman," says Grey, L. 0. J., " may for- 
feit a conditional gift ; the estate is in her ; he " (i.e., 
the hushand) " takes in her right. If they disagree, 
it must be considered by the Court what is most for 
her interest ; if he is considered as having an estate, 
that must rise and fall with hers; it is the most 
favourable supposition for him, because otherwise he 
takes against the will " ; and Eyre, B., in the same 
ease, said that the husband's interest is only an 
emanation from the wife's estate. 

The fact, however, that the husband's interest 
comes to him through the wife does not prevent its 
being the case that he has a vested interest of which 
she has no legal and, unless election be an exception, 
no equitable power to take from him ; and these obser- 
vations in Lord Darlington v. PuUeney are expressly, 
and very naturally — and, it is submitted, very reason- 
ably — dissented from in Griggs v. Gibson. The 
opposite doctrine, that the husband cannot be deprived 
by his wife's election of any interest already vested 
in him in her right, was laid down — and indeed was 
admitted— in Brodie v. Barry, 2 V. & B. 127, p. 134. 

As regards equitable interests, it is not to be in- Equitable 
ferred from Griggs v. Gibson that an assignee of an 
equitable interest takes it subject to the chance of 
the assignor afterwards depriving him of it by elect- 
ing to take something else instead. A cursory 
perusal of Wood, V. C.'s judgment in the Law 
Eeports might suggest such an inference, but it is 

I 5 
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■ clear, especially on reference to the other reports in 
.14 W. E. 513 and 35 L. J. Oh. 457, that the domi- 
nant feature ia the case was that the wife's equitahle 
[interest had never been reduced into possession, either 
hy the husband or by his assignee in' bankruptcy. 
'" Inasmuch as this personal estate had not been re- 
duced into possession by either of them, but still 
remained vested in the trustees of the settlement, the 
interest of the husband and his assignee therein, 
being merely equitable and depending on the will 
of the wife, must fail altogether if, by the doctrines 
of the Court of Equity, the wife's interests called on 
her to relinquish her right to the property." (14 W. 
E. p. 514.) The assignee's rights were, of course, 
no greater than the husband's, and the husband 
did not, even under the old law, become by mar- 
riage the assignee of personalty of the wife's not 
ia her possession, but only acquired it if he reduced 
it into possession. The same remark appears appli- 
cable to the earlier case of Mutter v. Maclean, 4 Yes. 
531, where a wife was allowed to elect to give up 
an outstanding chose in action, notwithstanding the' 
opposition of her husband's assignee ia bankruptcy. 
In the case of an express assignment of an equitable 
interest, at least if for valuable consideration, it is 
presumed that the assignor would certainly not be 
allowed afterwards to deprive the assignee of it by 
electing to take for himself some more valuable pro- 
perty. This would be making the doctrine of election 
— which is a doctrine of equity — an instrument of 
iniquity, which the Court siirely would not suffer. 
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On the whole it is conceived (1) that it is clearly Suggested 
in harmony with sound principle to hold that no sions!^' 
person can hy election deprive another of an interest 
already vested in that other — that Griggs v. Gibson 
is so far preferable to Lord Darlington v. Pulteney. 

(2) That where the interest which a beneficiary is 
called on to alienate is an interest which he has no 
power to alienate, no necessity for compensation 
ought, generally speaking, to be considered as lying 
upon him, and that the doctrine of In re Lord CJies- 
1mm, so far as conflicting with Griggs v. Gibson, should 
be preferred to it. It is submitted, indeed, that where 
a gift to A. is accompanied with a clause requiring 
A. to make over certain property to B., it ought to 
be held, if that property does not belong wholly to 
A., but in part or entirely to C, that so far as C.'s 
interest is concerned (although it may have been 
originally derived from A.), the fundamental fact 
necessary to a case of election is wanting, and that a 
testator or settlor cannot raise a case of election 
against A. by disposing of property which is not 
A.'s, but C.'s. Where, indeed, as in Rumbold v. 
Rmnbold, C.'s interest is only a mortgage interest, 
then, as this is no indefeasible interest vested in C, 
but one which A. might at any time take from him 
on paying him off, there is not the same objection to 
holding that it is still substantially A.'s property 
which is given from A., and that he must make good 
the gift, or make compensation to the intended 
donee. Where, as in Williams v. Mayne and In re 
Lord Chesham, the property out of which, if it were 
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possible, compensation would have to be made, is the 
property of the person benefited, but subject to an 
inability on his part to alien it, it seems much the 
most satisfactory doctrine to hold, in accordance with 
In re Lord Chesham, and against Williams v. Mayne, 
that he is not to be prevented from accepting the new 
benefit conferred on him, and that, when he does so, 
" there is nothrag for him to give up, for there is 
nothing which he can give up." Where, indeed, as 
in Wall V. Wall, it is not the doctrine of equity, but 
the express direction of the testator, that makes the 
acceptance of one benefit involve the surrender of 
another, there may be more reason for holding that 
if the latter cannot be surrendered, the former cannot 
be accepted. 
As to It may be suggested that the decision in In re Lord 

^a ogy o Qiiggfif^.fi^ £g jjq^ q-^j ^q more reasonable in itself, 

Tnists. * ^^^ is supported by its harmony with the decisions 
on election in the ease of married women restrained 
from anticipation. The case, however, has not arisen, 
as far as the author is aware, of a married woman 
holding an interest for her separate use which she is 
restrained from alienating, and of an instrument pur- 
porting to dispose of that interest, and at the same 
time giving her other benefits. The case which has 
repeatedly occurred is that in which a married woman 
has had an interest under an instrument and an interest 
against it, and the interest under the instrument is one 
which she is restrained from alienating. In this case it 
is now well settled that she is not put to election, but 
can take both the interests. But the reason on which 
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the conclusion rests is, that as the instrument which 

(if it were possihle) would put her to election is the 

same instrument which declares that the interest 

conferred hy it is to he inalienable, the author of the 

instrument has plainly shown that he does not intend 

the doctrine of election to apply. In re Wheatley, 

27 Ch. D. 606 ; In re Vardon's Trusts, 31 Ch. D. 

275. This reason, of course, would not apply if the 

inalienable interest were one that belonged to her 

independently of the instrument, and the doctrine of 

Iji re Lord Chesham must stand independent of the 

analogy of In re Vardon's Trusts. 

In Laurie v. Chitton, 15 Beav. 131, it was decided Legacy 

. duty. 
that, under 36 Geo. 3, c. 52, s. 7, no legacy duty is 

payable on a sum bequeathed to B., where such sum 
is not the property of the testator, but of A., and is 
given up by A. to B. under the doctrine of election, 
in consequence of a gift to A. in the same will. For 
such property of A. is not personal estate of the 
testator, or personal estate which he has power to 
dispose of. But it was also held that, under 45 
Geo. 3, c. 28, which imposes legacy duty on a legacy 
charged on land, legacy duty attaches wherever a 
testator gives real estate to A., and gives money of 
A.'s to B. ; for such gift to B. is thereby charged on 
the real estate. " Now, if a testator should devise 
his real estate to A., and by the same will dispose 
of 1,000/. belonging to A. in favour of B., what- 
ever may be the course of conduct pursued by A., 
B. would, in any event, take an interest in the real 
estate of the testator to the extent of 1,000/. If 
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A. elected to take under the will, he -would take the 
estate charged with the 1,000/. in favour of B.; and 
if A. elected to reject the will, the heir-at-law of the 
testator would, in like manner, take the estate, but 
would do so burthened with the payment of 1,000/. 
in favour of B. ; and if both A. and the heir-at-law 
repudiated the real estate of the testator, B. would 
himself take it as if he had been the original devisee 
thereof" (p. 141). The M. E. appeared to think it 
doubtful whether the same principle would apply in 
the case of a devise of land to A., and a bequest to 

B. of a valuable picture belonging to A. — whether, 
if A. repudiated the devise and elected to retain his 
own property, the value of the picture would be 
charged on the land. " I have not," said the M. E,., 
"been referred to, nor do I know of, any case that 
decides that, in such a case as I have supposed, the 
estate would descend to the heir-at-law, charged with 
a pecuniary bequest in favour of a specific legatee 
to the extent of the supposed value of the specific 
legacy" (p. 143). It is conceived, however, that it 
would do so : and on the point that such a bequest 
would give to B., even if A. accepted the devise to 
him, no cei-tain right to the picture belonging to A., 
but only to its value — that A. could both take the 
devised land and retain the pictxire, provided he gave 
B. the value of the picture— there is now an express 
decision in Pickersgill v. Rodger, 5 Ch. D. 163 {ante, 
p. 153). 

Succession Hanson (on the Probate, Legacy, and Succession 
Duties, 3rd edition, p. 68) suggests that where 
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property is given up by a legatee to another person 
under an election by the legatee to take under the 
■will, " succession duty would apparently be payable 
under such circumstances by the person to whom the 
property is given up, as upon a succession derived by 
biTTi from the testator within the terms of sect. 2 of 
the 16 & 17 Yict. c. 51." 
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CHAPTEE XIII. 

OF ELECTION BY INFANTS OR BY PERSONS OF 
UNSOUND MIND. 

Election Where the person who had to elect was an infant, 

in case of . 

infant, the election, as appears by some old eases, was 
postponed, formerly postponed till he came of age. Sancock v. 
Hancock, cited in Grilh. p. 95. And sometimes the 
election was directed to he made within six months 
after his coming of age. Streatfield y. StreatfieM, 
Oas. t. Talb. 176, p. 183. If the infant was a girl, 
and she married while stOl tinder age, it was held, in 
Harvey y. Ashley, 3 Atk. 607, p. 617, that she woiild 
he bound by an election made by her husband ; and 
it was perhaps on this principle — that the husband 
of a female infant could elect for her — that in Her- 
vey Y. Beshouverie, Cas. t. Talb. 130, p. 137, election 
was postponed, in the case of a female infant, till she 
came of age or married; the meaning probably 
being, not that the disability of infancy would be 
remoYed by superadding to it the disability of 
coverture, but that, in the event of her marriage, 
there would be someone to elect who would be free 
from disability. 
After- In later times the practice was to refer it to a 

wards, re- 

ference to Master m Chancery to mqmre and certify how it 
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would be for tlie infant's benefit to elect ( Watson v. ascertain 
Lincoln, Amb. 328, n. ; Mglandy. Huddkston, 3 Bro. forinflnt's 
Ch. 286, n. ; Gretton v. Howard, 1 Sw. 409, p. 413 ; ^™''^*' 
Ebrington t. Ebrington, 5 Mad. 117 ; and Ashburnham 
T. Ashburnham, 13 Jur. 1111), a practice in barmony 
with the decision of the House of Lords in Chetu-ynd 
V. Fleetwood, 1 Br. P. C. 300, wbich was not a case 
of ordinary election. In one case, which, however, 
appears to be quite irregular in this respect, it was 
referred to the Master to make the inquiry on behalf 
not only of the infant but of a person sui juris. 
Nicholson t. Nicholson, Taml. 31 9. On the Master's 
report being made, counsel for the infant elected in 
accordance with bis recommendation. S. C. The 
inquiry is now made by the Chief Clerk. For form 
of declaration and reference as to election by infants, 
see 2 Seton, 4th ed., p. 933, form 2. 

If the gift was subject to such contiagencies that 
it would be impossible for the Master to judge for 
the infant, the election was postponed till the infant 
should come of age. Boughton v. Boughton, 2 Yes. 12. 

In the interval until the election was made, it How rents 

and profits 

would seem natural that the possession of the pro- to go till 
■ !■ 1 1 o p -J election. 

perty, or the receipt of the rents and profits of it, 

should be left with the person who was legally 

entitled to them, and would continue to be so unless 

and until he elected to give them up. The Court, 

however, in the last case held otherwise, and directed 

the interim possession to go according to the will 

which raised the case of election. That will gave 

real estate to S., but it being invalid for that purpose, 
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the realty descended to Gr. as heir-at-law, and the 
will bequeathed 1,200^. to Gr. on certain contin- 
gencies. The election being postponed till Gr. came 
of age, it was directed that S., the devisee of the real 
estate, should be allowed to receive the rents and 
profits, not committing waste, and if, finally, Gr. 
elected to take the land, and S. had to give it up, he 
should make compensation for the rents and profits 
out of the share which he took, under the custom of 
London, in the testator's personalty. As it was 
purely accidental that S. had an interest outside the 
will, it is clear that the course here adopted could 
not, in its totality, be universally applied ; ordinarily, 
the only thing which could be laid hold of to compel 
S. to account for the rents and profits would be the 
compensation coming to him from Gr. out of the 
legacy. But whether or not there was a possibility 
of securing that S. should account for the rents and 
profits, if necessary, it is difficult, as Mr. Belt has 
pointed out in his note (Supplt. 249), to see by what 
right the Court took the possession from the legal 
owner, or the rents and profits from his guardian, 
unless upon evidence, which does not appear in the 
report, of this course being for the infant's benefit. 
Mr. Swanston suggests (1 Sw. p. 414, note (a)) that 
possibly Lord Hardwicke's order "proceeded on the 
notion that the disposition of the will should not be 
disturbed except by actual election to take against it, 
and that any inconvenience consequent on the sus- 
pense of election ought to affect the individual by 
whose disability it was occasioned." But this, 
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though an explajaation, does not seem to amount to 
a justification of the decision. In connection with 
this case, reference may he made to Thomas v. Gyles, 
2 Vem. 232, which, however, was not a case of 
election. There, there had heen a devise of lands to 
a son in lieu of entailed lands, and a devise of the 
entailed lands to a daughter, and the son had given 
his bond to allow the entailed lands to go to the 
daughter. The son died, and left an infant child, 
who, while in possession of the devised lands, 
brought ejectment for the entailed lands. As he 
was an infant, the daughter could not sue him on 
his father's bond, and the Court of Chancery decreed 
that the daughter should be quieted in possession of 
the entailed lands tOl six months after the infant 
had come of age, when he might show cause against 
the decree. 

In Blunt V. LacJc, 26 L. J. (N. S.) Ch. 148, the Reference 
Court, with the consent of the infant's counsel, dispensed 
elected for him without any reference to a Master. 
The declaration made by the Court ran — " It appear- 
ing to be for the benefit of the said infant, B. C. T. B., 
to retain the advancement and provision made for 
him by the settlement dated, &c., and he, by his 
counsel at the bar, electing to retain the same accord- 
ingly, declare, &c." See also Lamb v. Lamb, 5 W. R. 
772, and the declaration in that case, 2 Seton (4th ed.) 
933, form. 3. These cases are analogous to Wilson v. 
Townshend, 2 Ves. jun. 693, a case relating to election 
,by a married woman, where reference to the Master 
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was dispensed with, because it was manifest wHcli of 
the two interests was the more adTantageous. In 
Cooke T. Briscoe, 1 Dr. & Wal. 596, however, Plunket, 
L. 0. of Ireland, considered that he had no power, 
even at the request of the infant's counsel, to elect 
for him — on the ground of the one interest being 
manifestly the more eligible — ^without a reference to 
the Master. 

Inasmuch as the Court can and will elect for an 
infant, the infancy is no obstacle to any person, who 
has a right to put the infant to election, taking 
proceedings at once for that purpose without waiting 
for the infant to attain his majority. Morrison v. 
Bell, 5 Ir. Eq. E. 354. 

Persons The same practice as on election in the case of 

infants is pursued where the persons to elect are 
persons unborn ; the Court elects for them after an 
inquiry, if necessary, whether it is most for their 
benefit to take the one or the other right. Such 
was the course taken in Lad^ E. Thynne v. Earl 
of Glengall, 2 H. L. 0. 131, p. 142, and mentioned 
as the correct course on the examination of that case 
in Lord Chichester v. Coventry, 2 L. E., H. L. 71, p. 93. 

In case of Where the person to elect is a person of unsound 

committee mind, his Committee, if he has one, elects in his 
^' stead. In re Sewson, B'Almaine v. Moseley, 23 L. J. 

or Court. Ch. 256. In the case of a person of unsound mind, 
not so found by inquisition, the Court, according to 
the judgment of Kay, J., in Wilder v. Pigott, 22 
Ch. D. 263, (which can scarcely be called a decision, 
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as it was there held that the person had elected while 
still of sound mind,) has the power of making an 
election which will bind the equitable interest of that 
person, and will make such election according to the 
view which the judge takes of what will be for that 
person's benefit. 
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CHAPTER XIV. 



OF ELECTION BY MAEBIED WOMEN. 



Married Ijj the case of a ■woman married since 1882, and, 

women 

under new therefore, since the commencement of the Married 
Women's Property Act (45 & 46 Yict. c. 75), there 
is no special law as to election (she heing, in respect 
to property, in the position of &feme sole), except as 
regards property given to her for her separate use 
without power of anticipation, and except as to the 
douht whether she can, at a time when she has no 
separate property, elect so as to bind what she may 
afterwaxds acquire (see p. 207). 

In the case of a woman married in or before 1882, 
there is also no special law as to election, with the 
exceptions just mentioned ; proAdded that both the 
interests between which she has to elect have accrued 
entirely since 1882. In saying " entirely" it is 
intended to exclude the case of property in which 
she had a reversionary interest before the 1st January, 
1883, which has become an interest in possession 
since {Reid v. Reicl, 31 Ch. D. 402), or a contingent 
interest before that date which has become a vested 
interest since. 

Old law— In all other cases of election by married women, it 

married . -n i • 

woman IS ueccssary stiU to be acquainted with the old law. 
could elect. 
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Under this, notwithstanding the general disahility of 
a married woman, she could elect. The opposite 
may appear to be implied by the early case of Glover 
V. Bates, 1 Atk. 439, which laid down that if a 
woman married while an infant she could elect on 
becoming discovert — suggesting that as long as she 
was Tinder coverture, although she might have at- 
tained full age, she could not elect. But Lord Dar- 
lington v. Fultmiey (cited 2 Ves. jun. 560) is a clear 
authority that a married woman could elect; " her dis- 
ability," it was said, " is not like that of an infant ;" 
so Rutter v. Maclean, 4 Ves. 531 ; see also Nicholl- 
V. Jones, 3 Eq. 696, p. 709, and the observations of 
Lord Selbome, L. C, on the right of a married 
woman to elect, in his review of her legal position . 
generally, in Cahill v. Cahill, 8 Ap. Ca. 420, p. 426. ; 
" If property were given to her on an express ori 
implied condition, she might accept and sue for it;; 
but she could not, any more than a person under no 
disability, at once accept the gift and reject the 
condition. Unless she had been held, under such, 
circumstances, to be capable of election, the gift: 
must necessarily have failed; which Courts of Equity 
thought neither necessary nor reasonable. It was, 
therefore, a just corollary, from her right to sue and • 
her liability to be sued in such a case, that she might) 
elect and be bound by her election, unless the nature 
of her interest in any property to be relinquished 
created some obstacle." At one time, the regular Separate 

. 1.1 • 1 ) 1 i- examiua- 

course by which a married woman s election was tion, 

- • X- _i J! 1 1 whether 

made was on an examination apart trom her iius- required. 
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band (fl), to ascertain whether the choice she proposed 
to make was a free one. If she and her hushand 
were abroad, it was not sufficient that they gave a 
power of attorney to a person here to elect, as this 
would ,afford no opportunity for such examination. 
Parsons v. Dunne, 2 Ves. 60. 
Not now. In Ardesoife v. Bennet, 2 Dick. 463, a married 
woman was held to have made election by her acts, 
being liable to elect between her rights as heiress to 
copyholds, and the interest of a sum of money ; she 
had received the interest for five years, and this 
amounted to an election. This case was cited, in 
Barrow v. Barrow, 4 K. & J. 409, in support of the 
general principle which "Wood, Y.-C, there laid 
down, that a married woman could elect, so as to 
affect even her interest in real property, without a 
deed acknowledged, " and that where she had once 
so elected, though without deed acknowledged, the 
Court can order a conveyance accordingly — the 
ground of such order beiug that no married woman 
should avail herself of fraud." The general doc- 
trine that a married woman can elect is confirmed 
also in Willoughhy v. Middleton, 2 J. & H. 344; 
Smith V. Lucas, 18 Ch. D. 531, p. 544, where 
Jessel, M. E., observes, " Can the wife during 
coverture elect? I think she can. I think that 
point is settled by Barrow v. Barrow, and one or two 



(a) Compare the course as to a maoried woman electing to take 
property as realty or personalty: Slandering v. Ball, 11 Ch. D. 
652 ; Wallace v. Greenwood, 16 Ch. D. 362. 
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other cases," and WiMev v. PigoH, 22 Ch. D. 263. 
The decision ia Frank v. Frank, 3 My. & Cr. 171, 
that a woman oould not, during marriage, elect 
between a Joiature made after marriage and her 
dower, is based expressly on the stat. 27 Hen. 8, 
c. 10, s. 9 (which" fixes election in that case to the 
time after the husband's death, and to the event of 
the wife surviving him), and throws no doubt on the 
general principle. 

In Bruitt V. Willens, 23 L. R. I. 456, the M. E. of 
Ireland seemed disposed to doubt the doctriae gene- 
rally held to have been decided "hj Barrow Y.Barrow; 
he observed of the married woman that, in that case, 
"being in litigation with her husband, and at arm's 
length, she was free to assert her independent right 
as if she was a feme f^ole against him, and did so 
against him to the extent of obtaining a decree of 
the Court, which she afterwards ineffectually sought 
to get rid of ; " and he considered the case to be " no 
authority for the proposition that in a case not 
against the husband, not in respect of real estate, 
and where there has been no decree, a wife can by 
election deprive herself of her equity to a settlement." 
As to the point, however, that Barroio v. Barrow 
related to real estate, the judge, in holding that 
the wife had power by acts, and without a deed 
acknowledged, to elect so as to bind her real estate, 
seems obviously to have meant that she had such 
power even in the case of real estate, as to which the 
law had imposed special formalities for her protec- 
tion, whence it would appear that, a fortiori, she would 

E. K 
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have such power in a case of personal estate (exclud- 
ing, of course, the case of reversionary personalty). 

And as to the other elements which are referred to 
as present in Barrow v. Barroir, and as possihle bases 
for recognizing the wife in that case as enabled to 
elect, subsequent cases show that the wife's com- 
petency to elect is not dependent on these : e.g'., in 
Wilder v. Pigott the act relied on as a ratification 
by the 'wife of a covenant which she might have 
elected to avoid was an act done by her and the 
husband together, and without any decree of a 
Court. 
Eefereiice As a preliminary to the married woman making 

iisual to , , , , , _ 

ascei-tain her election, it was ordinarily referred to the Master 
ier ■benefit. -(iort? Darlington v. Pulteney, 2 Yes. jun. p. 552; 
Davis V. Page, 9 Yes. 350), and is now referred to the 
Chief Clerk {Prole v. Soadi/, 29 L. J. Oh. 721, p. 729), 
to ascertain what election would be most for her be- 
But semiiie, nefit ; but where this would be manifest without any 

this is not ■ t • • ^ n -tit i-i 

essential, special inquiry, the reference might be dispensed with, 
as in Wilson v. Townshend, 2 Yes. jun. 693. In Cooper 
V. Cooper, 7 L. E., H. L. 53, p. &7, Cairns, L. C, 
moving the judgment of the House of Lords, says : 
" My lords, I do not find in the decree any direction 
with regard to one of the appellants, who is a married 
woman, and who cannot make an election for herself. 
As to that, I think your lordships will be of opiuion 
that, following the ordinary course, there should be 
an inquiry made whether it would be for the benefit 
of Edith Theresa Dashwood and her children to take 
imder the provisions of the will and codicil, or 
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against the same." The statement that the married 
woman cannot make an election for herself appears a 
somewhat unguarded one : the election, it is con- 
ceived, is her election, however much care the Court 
may take that, before making it, she has full informa- 
tion and advice as to her interests. " The party to 
whom the election is put has a full right to choose 
the worst." Rutter v. Maclean, 4 Yes. 531, p. 537, 
where a wife was held free to choose the smaller of 
two interests, which, as it was given her for her 
separate use, she preferred to a larger interest which 
her husband's assignees in bankruptcy desired she 
should elect. In Queade's Trusts, 54 L. J. Ch. 
786, the question was raised, on the strength of 
Cooper V. Cooper, whether the wife could elect for 
herself and without submitting to the discretion of 
the Court ; but as the property respecting which the 
choice was to be made was property belonging to 
her as her separate property under the Act of 1882, 
it was naturally held that she could so elect, and the 
question of the correctness of Lord Cairns' statement 
in Cooper v. Cooper was not considered. 

It is one thing to say that a wife can elect irrespee- Whether a 

1 n 1 T J.- maiTied 

tively of her husband's wishes, so far as her election woman's 

.,j ,j election 

would not deprive him of any interest already vested, can preju- 
in him, and a very different thing to say that she husband. 
can, by her election, deprive him of such an interest. 
It was held, indeed, in Lord Darlington v. Pulteney 
(see 2 Ves. jun. p. 560), that a wife could elect to 
renounce an interest {e.g.,a.-n. estate tail) in property, 
notwithstanding that her husband had a legal interest 

k2 
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in the property in her right, and her remmciation, 
it was said, would be efEectual to deprive him of that 
interest and, after her death, of the estate he would 
have had by the curtesy : " for his estate," says 
De Grey, L. C. J., "must rise or fall with her." In 
Griggs v. Gibson, 1 Eq. 685, p. 691, Wood, V.-O., 
quoting this remark, added, " But as to real estate, I 
confess I do not see how such a doctrine can apply." 
The distinction, perhaps, is in reason not exactly 
between real estate and personal, but between pro- 
perty in which the husband has acquired a vested 
interest before the wife elects to abandon the property, 
and property in which, whether because it is person- 
alty, and he has not at that date reduced it into 
possession, or from any other reason, he has not 
acquired any such indefeasible interest. See the 
observations on this case generally, ante, p. 174. In 
Brodie v. Barry, 2 V. & B. 127, p. 134, it was held, 
and indeed it was admitted, that the husband of a 
married woman who had to elect between her rights 
as heiress, and her rights under a will, could not be 
deprived by such election of Ms interest in the pro- 
perty which had descended to her. Where a woman, 
having a certain interest under a settlement, married, 
and property was afterwards left her by will in 
satisfaction of her rights xmder the settlement, it was 
considered highly doubtful (but it became needless 
to decide) whether she could elect (or the Court could 
elect for her) to give up the interest under the settle- 
ment in the face of the dissent of her husband. 
Wall V. Wall, 15 Sim. 513. 
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A married woinan taking under a settlement, or Married 

woman 

agreement lor a settlement, a benefit •whicn is given taking a 
her in consideration of a settlement either (1) in- considera- 
effeetuaUy made hy her, or (2) agreed by her to be settlement 
made, but by an agreement which is not binding on ^ 
her, or (3) even merely contemplated by the person 
conferring the benefit as one to be thereafter made 
by her, must, when able to do so, make the settlement 
so expressed, agreed, or contemplated to be made by 
her, or else must renounce -the benefit for which she 
thus declines to pay the consideration. This is the 
case referred to above (p. 2), where the doctrine of 
election is extended to circumstances which do not, 
strictly speaking, involve a disposition by one person 
of the property of another. 

The governing principle here is sometimes expressed 
in the words of Lord Eedesdale in Birmingham v. 
Kirwan, 2 Sch. & Lef. 444, p. 449. 

" The general rule is, that a person cannot accept 
and reject the same instrument; and this is the foun- 
dation of the law of election, on which Courts of 
equity particularly have grounded a variety of deci- 
sions in cases both of deeds and of wills, though 
principally in cases of wills, because deeds being 
generally matter of contract, the contract is not to 
be interpreted otherwise than as the consideration 
that is expressed requires." 

These words are quoted with approval by Lord 
Selbome, m 8 Ch. 687, as expressing the general 
principle of the law on this subject, and they do, no 
doubt, suffice to cover this case, but they have the 
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general defect of very sweeping propositions, that 
they cover a great deal too much: it is far from 
heing a universal truth that a person cannot accept 
and reject the same instrument. (See, e. g., the dis- 
cussion on the question hetween compensation and 
forfeiture ; also the concluding chapter of this hook.) 
Campbell fhe law is now clearly settled as ahove stated, but 

V. Inguliy. •' 

some difficulty had been created on the subject by 
the case of Campbell y. Ingilby, 21 Beav. 567. There 
a settlement of a woman's real and personal estate on 
her marriage was void against her on account of her 
infancy. The settlement gave her husband an inte- 
rest: in her real estate, but it also secured her an 
interest in her personal estate, whereas, but for the 
settlement, this would have vested wholly in her 
husband. Eomilly, M. E.., held that she and her 
heirs could retain her real estate as against the 
husband, and still could claim the benefits secured 
her. by the settlement in her personal estate, the 
settlement being stUl good in her favour, as the chief 
consideration for it was the marriage itself. The 
case was affirmed (1 De Gr. & J. 393), but the deci- 
sion of the Lords Justices turned on another point. 

Lord Eomilly himself, however, partly retracted 
the decision by his statement in Brown v. Broicn, 2 
Eq, 481, p. 485, that some of his observations in the 
judgment seemed to carry it further than he was 
disposed to think, on reflection, was desirable ; and 
he there put the judgment on the principle that the 
plaintiff, who claimed the real property as heir of 
the wife, took nothing directly under the void settle- 
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ment. So interpreted (or rather, so limited, for his 
original judgment treated the wife, equally with the 
heir, as free from the necessity of electing), the case 
may stand together with his later decision in Anderson 
V. Abhott, 23 Beav. 457, where a wife, after her 
hushand's death, claimed that an agreement for 
settlement made during her marriage was not bind- 
ing on her, and that she was entitled to payment to 
herself of a sum which she had thereby agreed should 
be settled on her and the children ; it was held that 
she was so entitled, but only on the terms of giving 
up the income of property already settled in pursu- 
ance of the agreement, which must go to recoup to 
the children the capital of the property she claimed 
to withhold from the settlement. 

Savill V. Savill, 2 Coll. 721, an earlier case than 
the above, holds the doctrine of election applicable 
not merely where an infant, as in Campbell v. Ingilby, 
or a person under coverture, as in Anderson v. Abbott, 
has executed a settlement or agreement which, on 
account of such disability, is void agaiust her, but 
even where the person thus incapable of validly 
acting has not gone through the form of acting at 
all. In Savill v. Savill, on the marriage of an infant 
ward of Court, a settlement was proposed of her real 
and personal estate on her and her husband for their 
lives, with remainder to their issue, and in default of 
issue, as to the personalty, for her next of kin. The 
proposals were approved by the Master, and the hus- 
band executed articles covenanting to get her to 
execute a settlement according to the proposals on 
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her coming of age, and covenanting also that in the 
meantime all the interest he should take in his 
marital right should be held on the same trusts as 
if the settlement were execij.ted. The wife died 
soon after coming of age, without issue, and without 
having executed such settlement. In the absence of 
any settlement, or articles for settlement, the personal 
estate would have gone to the husband, and the real 
estate to her sister, who insisted on her right to it : 
it was held that she could take it, but that the hus- 
band was entitled to be compensated out of the 
personal estate for the real estate thus withheld from 
settlement. The doctrine of election was thus treated 
as no less applicable than if there had been a positive 
conveyance of the infant's interest to the trusts of 
the settlement. 

To a like effect with Anderson v. Abbott are Ash- 
burnham v. Ashbiirnham, 13 Jur. 1111 ; Willoughby 
V. Middleton, 2 J. & H. 344, where a wife, claimiag 
to withhold property from a settlement on the ground 
of her minority at the time of her executing the 
settlement, had to make compensation out of her 
interest under it ; and Brown v. Brown, 2 Eq. 481, 
where, as in Campbell v. Ingilby, the claim was by 
the wife's heir after her death, but Eomilly, M. E., 
distinguished it from his decision in that case, on the 
ground that here the heir did advance a claim — a 
claim to personal estate — which was directly under 
the settlement. 
Coi/riiiffton The great case in which the point was fully dis- 
affimed aa cussed was Codrington v. Lindsay, 8 Ch. 578. There 
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a woman married while under age. After oomin? of GodHngton 
age, and durmg the coverture, she was party with ton. 
her father and her husband to a deed which recited 
that she was entitled in reversion to a certain sum of 
rupees, and that, on the treaty for the marriage, it 
had been agreed that property of the husband and 
the father should be settled as was therein done 
(giving her certain life interests), and that the inte- 
rest of her, or her husband in her right, in this sum 
should be settled. The marriage was dissolved by 
divorce, and afterwards the wife's reversionary inte- 
rest fell into possession, whereupon she claimed to 
retain it unaffected by the settlement, and also to 
take the benefits given her by the settlement in the 
property of her husband and her father. Romilly, 
M. R., held that she was not bound to elect between 
these interests, and that, her assignment being void, 
she could take under the settlement without affecting 
her interest in the rupees, as they " formed no part 
of the settlement." On appeal, however, it was held 
that she was bound to elect ; that the settlement of 
her interest in the rupees was part of the considera- 
tion for which her husband and her father conveyed 
property of their own, and that she could not take 
the benefit of that conveyance while refusing to give 
effect to that which was the consideration for it; 
and this decision was unanimously affirmed by the 
House of Lords (7 L. R. H. L. 854). Of Campbell 
V. Ingilby, James, L. J., said that he more than 
doubted the propriety; and it is apprehended that 
k5 
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the decision may be regarded as practically over- 
ruled. 

On the same L. J.'s view, that in marriage contracts 
and marriage settlements every benefit given to any 
person shotdd be considered as part of the considera- 
tion for the settlement to be made by that person, 
see ante, p. 76. 

The doctrine that a married woman is competent 
to elect does not imply a capacity in her by election 
to dispose of property which she is otherwise pre- 
vented from alienating — as, e.g., in cases where 
neither Malins's Act, nor the M. W. P. A. applies, a 
reversionary interest in personalty. In Wall v. Wall, 
15 Sim. 513, she was indeed treated by the decree 
as competent, though the V.-C. had before recognized 
that she was not, to elect to renounce such an inte- 
rest while still reversionary ; but in Williams v. Mayne, 
Ir. E. 1 Eq. 589, this was condemned, and, as it 
would seem, very rightly. If the reversionary inte- 
rest falls into possession during the marriage, the 
wife can then dispose of it, and so if, while it was 
reversionary, she has covenanted to settle it, she can, 
on its ceasing to be reversionary, elect to ratify this 
voidable covenant, and if she does so elect, and, e. g., 
has it invested in the names of the settlement trus- 
tees, this act of hers will be binding. In Bruitt v. 
Willens, 23 L. E. I. 436, acts done by a married 
woman after an interest of hers had ceased to be 
reversionary, in ratification of an assignment of it, 
made when reversionary, were treated as not binding 
on her ; but in that case the acts were done with no 
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knowledge of tlie invalidity of the assignment, and 
so could not constitute a valid election. 

Where the interest out of which a married woman Separate 
would he liable to make compensation, if she elected without 
not to abide by the settlement, is an interest limited E^tidpa- 
to her for her separate use without power of antici- 
pation, by that same settlement, she is not required to 
make the compensation, and can insist on her rights 
independently of the settlement while taking the 
interest, without power of anticipation, under it. 
The decision to the contrary in Willonghhy v. Middle- 
ton, 2 J. & H. 344, was doubted in Smith v. Lucas, 
18 Ch. D. 531; In re Wheatleij, 27 Ch. D. 606, 
and other cases ; and on Kay, J., following it in In 
re Vardon's Trusts, 28 Ch. D. 124, his decision was 
reversed, and Willoughhy v. Middleton was on this 
poiut overruled by the Court of Appeal {In re Far- In re 
don's Trusts, 31 Ch. D. 275). The judgment of Trusts. 
Kay, J. — that notwithstanding the married woman's 
inability to alien her separate estate, the Court would 
take it to compensate the disappointed legatee — was 
based upon the principle that the rule of equity was, 
not that the person who took against the settlement 
must convey what she took under it, so as to make 
compensation, but that the person who took against 
the settlement was subject to a disability to take 
anything under it imtil full compensation had been 
made — and, therefore, as it was not a question of 
her conveying her interest, but of its being laid hold 
by the Court and sequestered, the fact of her being 
restrained from alienating it did not affect the 
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questloii. This view was based on an examination 
of numerous passages in whicli the doctrine had been 
expressed, and which presented such phrases as "he 
must make himself competent to take the legacy by 
giving up that specific thing" ( Wilson v. Towmhend, 
2 Ves. jun. 693, p. 697) ; " he shall take no benefit 
from that will, unless," &e. {Rancliffe v. Parkyns, 6 
Dow, 149, p. 179) ; " cannot accept a benefit under 
the instrument without, &c." (Codrington v. Codring- 
ton, 7 L. E. H. L. 854, p. 861). The authors of 
these phrases, however, do not appear to have had 
any such distinction present to their minds as Kay, J., 
was drawing; and to insist on this minute verbal 
criticism to the extent of inferring from it that a 
married woman could cause herself to be deprived of 
property which she was restrained from alienating 
was a rather strong proceeding. The Court of Ap- 
peal, however, held that the doctrine of election rested 
on a presumed intention of the author of the instru- 
ment that all its provisions should "take effect, and 
that such presimiption might be repelled by the de- 
claration of a particular intention opposed to that 
general intention ; " for example, if the settlement 
in question had contained an express declaration that 
in no case should the doctrine of election be applied 
to its provisions, there seems to be no reason why 
such a declaration should not have full effect given 
to it " (p. 279) ; and the Court held that the proviso 
against anticipation was the declaration of such a 
particular intention exclusive of the general in- 
tention. They also commented on the obvious 
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tendency wMch the doctrine of election would have, 
if held applicable to such a case, to remove altogether 
the protection intended to be conferred by the restraint 
on anticipation. In this case [In re Vardon's Trusts), 
in a marriage settlement executed while the wife was 
an infant, she covenanted to settle after-acquired 
property on certain trusts, and under the same 
settlement she took, in part of the property settled, 
a life interest for her separate use without power of 
anticipation. Subsequently acquiring certain pro- 
perty for her separate use, she declined to settle it in 
conformity with her covenant. The Court of Appeal 
held that her life interest in the settled property 
could not be applied to compensate the persons 
damnified by her refusal to settle the after-acquired 
property. This decision is in harmony with the 
earlier decision in RoUnson v. Wheelwright, 6 De 
G. M. & Q-. 535, affirming 21 Beav. 214, that the 
Court had no power to enable a married woman to 
comply with an express condition requiring her to 
alienate an estate given to her without power of 
anticipation, even though it might appear to be for 
her interest to do so. Under the Conveyancing 
Act, 1881, s. 39, the Court now has power to do so 
"where it appears to the Court to be for her benefit," 
but this does not affect the principle applicable to 
these questions of election : indeed, it could not be 
for her benefit to remove the restraint on anticipation 
when, by reason of such restraint, she is saved from 
the necessity of giving up one property when she 
takes the other. 
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Where the document which contains the restraint 
on anticipation contains also a direction that any 
beneficiary disputing any clause in the will shall 
forfeit all benefit under it, the latter proviso annuls 
the effect of the former as excluding the doctrine of 
election, and the beneficiary who refuses to allow her 
own property to go as disposed of by the document, 
miist renounce the gift made for her separate use, 
though without power of anticipation. In re Whit- 
well, Senior v. Wilson, "W. N. 1890, p. 171. 
Election to Formerly, a married woman could only elect to 
after-ac- give up property settled for her separate use if such 
property, property already belonged to her at the tinae of 
election. Thus if, being an infant, she covenanted 
in her marriage settlement to settle after-acquired 
property, then, on any property becoming hers for 
her separate use after she had come of age, she could 
either consent or refuse to allow that particular pro- 
perty to pass under the covenant, but she could not 
coiifirm the settlement once for all and deprive her- 
self of the power of retaining against thS settlement 
any property which she might afterwards acquire. 
Smith V. Lucas, 18 Ch. D. 531. This, however, was 
an inference from the doctrine of Pike v. Fitzgihbon, 
17 Ch. D. 454, that the contract of a married 
woman, made with a view to bind her separate 
estate, only bound such separate estate as was hers 
at the time of the contract ; and this doctrine being 
abolished by the Married "Women's Property Act, 
1882 (45 & 46 Vict. c. 76), s. 1, sub-s. 4, this limit 
on her power to elect is presumably removed also. 
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It has, however, been held on this snh-section, that a Smhu, she 

• J » ■ -n 1 -I • must still 

married woman s contract is still unable to bind her own some 



after-acquired separate property unless she has some property, 
separate property at the time of the contract {In re 
Shakespear, Beakin v. Laldn, 30 Ch. D. 169 ; Palliser 
V. Ghwney, 19 Q. B. D. 519), and such separate pro- 
perty that she may reasonably be deemed to have 
contracted in respect to it [Leak v. Driffield, 24 Q. B. 
D. 98) ; and on the same priaciple it would not 
improbably be held that a married woman cannot 
elect so as to bind her after-acquired separate pro- 
perty until she has some separate property that will 
be immediately affected by the election. 
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CHAPTER XY. 

ELECTION AS AFFECTED BY FOUEIGN LAW. 

Prmoipies jj, jjjg^y. happen, in questions of election, that the 
applied rights of the person to whom some property is given 

where one ° '^ _ r r j o 

right falls while property of his is given to another, may be 
foreign rights whioh do not hoth fall under the direct 
dominion of English law, but one of which is subject 
to a foreign law, and that foreign law may or may 
not recognize the principle of election. How are the 
rights to be then determined ? 

Let us look at the question first as one of principle, 
and consider the case where the foreign law does not 
include any such doctrine as that of election. The 
general principles of private international law, as 
recognized in English Courts, are — ^that rights as to 
immoveable property are determined by the lex situs ; 
rights as to moveable property by the law of the 
owner's domicile, or, in the case of succession by will 
or on iatestacy, by the law of the domicile of the 
deceased; and rights under contracts relating to 
moveable property, by the law of the place where 
such contracts are made. Now the interest which is 
given to a person by a will or deed may fall under 
one of these laws, and the interest which he has, 
independently of the will or deed, may fall under 
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another. If the former law recognizes the principle 
of election, then, as he has no right to the interest, 
except under that law, it would be reasonable to hold 
that he must take it with the necessity for election 
attached, and therefore must elect, whether the law 
imder which he holds his prior right requires him to 
do so or not. But if the law governing the acquired 
interest does not impose the need of electing, but the 
law governing his original interest does impose it, it 
does not necessarily follow that he would need to 
elect. For he has not, in this case, to ask anything 
from the latter law in consequence of the gift ; all 
that he needs from that law is to be protected in 
holding, or assisted ia obtaining, what he held, or 
was entitled to, entirely apart from the fact of the 
new gift. That, he claims xmder a law which, we 
are supposing, attaches no duty of election to the 
receipt of it. It might well be, therefore, that, in 
such a case as the latter, he would not have to elect. 
But it may be, that if he has occasion to appeal to 
the law for the purpose of obtaining possession of 
the property to which he is entitled apart from the 
new gift, that law may take cognizance of the new 
gift and the circumstances attending it, and may 
refuse to assist him to obtain his own except on the 
basis of his doing with it what (in view of that law) 
he ought to do, in compliance with the wishes of the 
donor of the other gift. 

Thus, suppose, for the sake of illustration, that the 
Scotch law had no equivalent to the doctrine of 
election, and that a devise or bequest which the 
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testator had no power to make was in that law 
merely void. If in that case a testator, domiciled in 
England, should purport to devise Scotch land away 
from his heir (which devise would be inoperative hy 
Scotch law), and should give to that heir a sum in 
consols, it would be reasonable that the English law 
should refuse to assist that heir to recover the consols 
unless he gave effect to the wish of the testator by 
disposing of the Scotch land. But if a testator, 
domiciled in Scotland, shoiild devise English lands 
(of which he was only tenant for Kfe, with remainder 
to A.) to B., and should bequeath to A. sums of 
money, A. could sue in the Scotch Courts for his 
legacy without being called on to elect, and might 
simply ignore the will as inoperative in regard to 
his English lands. If, however, for any reason it 
became necessary for him to seek the aid of the 
English Courts for enforcing his rights as to the land, 
in any proceeding which brought the Scotch will 
under their notice, it would be possible that the 
Courts, acting on the principles of equity recognized 
by them, might hold him bound to elect, and liable, 
if he insisted on the legacy, to give effect to the 
devise of his land to B. 

As a matter of fact, however, the Scotch law 
recognizes the principle of election — ^^or, as it is called 
in Scotland, of approbate and reprobate — no less than 
English law. And therefore — as in most of the 
cases on election wherein any foreign law was con- 
cerned it was Scotch law — ^the question has been 
between two systems of law, each holding the same 
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view of equity, and there lias consequently teen a 
general readiness to enforce the doctrine of election 
wherever the words have been sufficiently clear and 
precise. 

Thus — to take first some decisions of the Scotch Scotch 
Courts — where a person taking land situated out of 
Scotland, against a Scotch document, has claimed 
from the Scotch Courts to take other property under 
that document, he has heen held liable to elect. 
Thus, in Bennet v. JBennefs Trustees (cited in Robert- 
son on the Law of Personal Succession, p. 227), a 
Scotchman having, by a Scotch deed of settlement, 
conveyed to trustees all the property belonging, or 
which should belong, to him at the time of his death, 
afterwards bought land in the Isle of Man, which, 
by Manx law, did not pass by the deed, but went 
half to his widow and half to his children. The 
widow claimed to take her half of the Manx land, 
and also to take the interest given her under the 
deed of settlement. But the Court of Session con- 
sidered that it was " impossible to say that the deed 
did not intend to convey property which he might 
subsequently acquire in the Isle of Man," and there- 
fore the widow must elect. The same was held by 
the Scotch Courts and the House of Lords on appeal 
from them, where a Scotch trust deed, purporting to 
deal with English land, was void by English law for 
want of due execution under the Statute of Frauds ; 
the English heir claiming benefits under the Scotch 
deed was required to elect. Bundas v. Bundas, 2 
Dow & CI. 349. The Scotch Courts in this case did 
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not take up the position taken by the English Courts 
in Sheddon v. Goodrich, 8 Ves. 481, that a disposition 
of English land, void for want of compliance with the 
Statute of Frauds, could not he looked at, hut must 
be taken pro non scripto. 

In these two cases the Scotch Courts imposed the 
need to elect as the condition of a person's acquiring 
additional property under the Scotch law. In the 
old case, however, of Cunningham v. Gainer (men- 
tioned 1 Bligh, pp. 39, 40), they went even further, 
and imposed the necessity of electing on a person 
whose rights, so far as they depended on Scotch law, 
were rights irrespective of the will, and who, so far 
as he claimed under the will, claimed by a foreign 
law. There a testator, having land in Scotland and 
land in the Island of St. Christopher, devised to his 
son the lands in St. Christopher, and to Mary 
Gainer his lands in Scotland. On Mary Gainer 
suing the son in the Scotch Courts, and claiming 
the land devised to her, the son pleaded that the 
devise to her was void by Scotch law. It was held, 
however, that the son, having taken the lands in 
St. Christopher under the will, which to that extent 
had been found vahd by English law, could not be 
heard to dispute its validity as regards the Scotch 
land, and must elect. 
English The English cases, as far as the present writer is 

decisiouB. 

aware, do not appear to present anything analogous 
to this last case, but are all instances of a person who 
claimed to retain Scotch or other foreign property 
against the will, and irrespectively of English law, 
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claiming also (wlietlier. as plaintiff or defendant) to 

take benefits given him by the will, and, therefore, 

in virtue of English law. In the earliest of these 

cases {Brodie v. Barry, 2 V. & B. 127), the testator 

expressly devised all his freehold and other estates in 

England, Scotland, and elsewhere, and his personalty, 

on trusts for his nephews and nieces. The attempt 

to dispose of the Scotch estates by the will being 

inoperative, they passed to the defendant as heir by 

Scotch law, and the other nephews and the nieces 

brought their bill against hiin for a declaration that 

he was bound to elect. On this a question arose 

whether the case was to be decided on the analogy of 

the English cases which had established that a will 

of freeholds, void for want of due execution, could not 

be read against an heir ; or of those which had 

decided that a will of copyholds, though they had not 

been surrendered to the use of the will, could be so 

read. Grant, M. E., held that, if the ease was to be 

decided by English law at all, the latter analogy was 

the one to prevail. " As to the law of England, a f "^j^'^^g^ 

will of land in Scotland must be held analogous to to copy- 

. hold. 

that of copyhold estate in England ; and the will is No election 
equally to be read against the heir. It was said, a express 
will of copyhold estate may have some effect here to Scotch 

,_ 1 , • -0 ,^ • • lajoA or 

upon the copyhold ; that is, if there is a previous necessary 
surrender ; but then the estate does not pass by the i™„. ''^' 
will, which operates only as a declaration of the use. 
In that respect there is no difference between a copy- 
hold and land in Scotland ; for if in Scotland there be 
a conveyance previously executed according to the 
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proper feudal forms, the party may by will declare 
the use and trusts to which it shall enure " (p. 133). 
If the case was to be decided by Scotch law, the con- 
clusion, on the basis of Cunningham v. Gainer, was 
the same — the Scotch heir must elect. 

This case having established that, for the purpose 
of election, Scotch real estate stood in the same 
position as English copyhold, it was a reasonable 
consequence to apply to it the same rule as was 
applied to copyholds, viz., that the testator was not 
to be understood as attempting to dispose of it unless 
he either referred to it specifically, or unless, if he 
used general words, he had no other property to 
which they could apply. Indeed, in the case of 
Johnson v. Telford, 1 Euss. & My. 244, this rule 
was applied without reference to the comparison 
between Scotch real estate and EngHsh copyhold. 
Under a devise by a testator of all his real estate, it 
was held that there was no such intention shown to 
dispose of Scotch land that the heiresses who took 
the land needed to elect between it and interests 
devised to them in other land. The case rested in 
part upon the fact that some of the uses to which the 
real estates were devised were inapplicable to Scotch 
property. " Where a testator," said Leach, M. R., 
" uses oply general words, it is to be intended that he 
means those general words to be applied to such 
property as will in its nature pass by his will, and to 
the uses therein expressed" (p. 248). And where a 
testator, though he used sweeping words, such as " all 
my estate and effects," " the whole of my property in 
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Europe," nevertheless appeared to be in fact only 
dealing -with personal property, it was held that the 
will did not dispose of Scotch heritable bonds so as 
to put the Scotch heir to election. Trotter v. Trotter, 
4 Bl. N. S. 502. The analogy to English copyhold 
was the express basis of the decision in Allen v. 
Anderson, 5 Hare, 163, where a testator gave all his 
real, personal, and mixed estate and effects whatso- 
ever, and wheresoever, which he might be seised or 
possessed of or entitled to at the time of his decease, 
ia trust for all his children equally. He subsequently 
became the holder of a Scotch heritable bond which, 
on his death, passed to his son as heir. Wigram, 
V.-C, held — the testator having other property to 
which the general words would apply — that the heir 
was not bound to elect between the Scotch bond and 
his share under the will in the other property. This 
decision was followed in Maxwell v. Maxicell, 16 
Beav. 106, afBrmed 2 De Gr. M. & Gr. 705 ; under a 
devise of " all my real and personal estate whatsoever 
and wheresoever," the testator (who had other real 
estate) was held not to show any intention to pass a 
Scotch heritable bond, and the heir taking it was not 
liable to elect— in fact he was held not to be taking 
it against the will. So, ia Baring v. Ashburton, 54 
L. T. N. S. 463, a gift of "le surplus de ma fortune," 
in the will of a person owning land in France which 
did not pass by the will, was held not to be an 
attempt to devise it, and therefore the Erench heir 
was not put to election ; and m Maxwell v. Eyslop, 
4 Eq. 407, the testator, after a devise of the residue 
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of Ms real and personal estate, bought Scotch land 
which descended to his Scotch heir ; the heir, who 
took benefit under the devise, was not liable to elect. 
"Where, however, there is express mention of the 
Scotch or other foreign property in the words of 
disposition, the case is different. As Knight-Bruce, 
L. J., observed in Maxirell v. Maxwell, " if the testa- 
tor had mentioned Scotland in terms, or had not had 
any other real estate than the real estate in Scotland, 
there might have been ground for putting the heir 
to his election." Thus, where an Irish wiU ex- 
pressly purported to devise Scotch land, and gave 
benefit to the heir who took the land notwithstanding 
the will, SugdeUj L. C. of Ireland, considered that 
the heir was bound to elect ; the point, however, was 
not decided, as the case was compromised. McCall 
V. McCall, Dru. 283. In Lamb v. Lamb, 5 "W. E. 
720, a testator purported to devise a Scotch herit- 
able bond, which, notwithstanding such devise, went 
to the heir, and he gave the heir other benefits ; the 
heir was required to elect. And in Orrell v. Orrell, 
6 Ch. 302, a will devising " the residue of my real 
estate situate in any part of the United Kingdom or 
elsewhere," was held a sufficient expression of an 
intention to pass real estate in Scotland, to put the 
heir of such estate to election between it and interests 
given him by the will. 
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CHAPTER XVI. 

ON THE ADMISSION OF EXTRINSIC EVIDENCE TO 
KAISE ELECTION. 

As election arises upon an attempt by one person to Evidence 
dispose of property belonging to another, the ques- rounding 
tion has to be considered, "What evidence of such missiWe ; 
attempted disposition is admissible ? It is in cases of 
■wills that this question has chiefly arisen, and there 
the general principles relative to the admission of 
extrinsic evidence in connection with -wills afford the 
natural answer to it. These principles are — (1) that 
extrinsic evidence is admissible to identify the objects / 
disposed of, and afford all needful inforaiation as to 
their description, ownership, and other matters of fact 
necessary to be known for understanding or carrying 
out the wiU (compare p. 46) ; but (2) that it is not tut not of 

. .1 J. J.1 expressions 

admissible for the purpose of showmg that the of inten- 
testator intended to express anything which he has 
not in fact expressed. Thus, if the will of A. dis- 
poses of Whiteacre, extrinsic evidence is, of course, 
admissible to show what particular close of land is 
Whiteacre, and also to show that Whiteacre belongs 
to B. ; but if his wiU disposes of " aU my real estate," 
extrinsic evidence is not admissible to show that he 
supposed something to be his which in fact was not 
E. ^ 
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his, and that he intended to dispose of that (a). Any 
conclusion which the law can recognize, that under 
words of this nature he was intending to deal with 
something which was not really his own, must be a 
conclusion hased on the words of the wiU itself, or 
the words viewed in the light of surrounding facts, 
as in the eases considered in the preceding chapters. 

Thus, in Stratton v. Best, 1 Yes. jun. 285, a 
testator had sufiered a recovery of the manor of B., 
though only entitled to part of it. Some time after, 
he made a will disposing in general terms of all his 
real and personal estate. Thurlow, L. C, held that 
his will could not be regarded as meaning to dispose 
of the share which was not his own. " To do this, 
I must say that evidence dehors the will of the 
testator's opinion at any time " [meaning his opinion 
that he was owner of the whole] " may be produced, 
and I do not think that is the law of the Court. All 
the arguments in Nays v. Mordaunt, and the whole 
suite of cases upon this subject, have turned upon 
the expressions of the will. If I was to receive 
evidence of the testator's fancy, it would introduce a 
very desperate rule of property in this Court." 

And in the more recent case of Clementson v. Gandy, 
1 Keen, 309, the rule is laid down thus by Lord 
Xiangdale, M. E.. : 
1 1 " The intention to dispose must, in all cases, 

(a) The above, it is apprehended, la a short statement of the 
law, tQ the same effect as the more full expression of it in Taylor 
on Evidence, 8th ed., pp. 1015, 1021, §§ 1194, 1196, 1201, and 
1202, corresponding to former §§ 1082, 1083, 1087, 1088. 
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appear by the will alone. In cases wHch require ~ 
it, the Court may look at external circumstances, 
and consequently receive evidence of sueL. circum^ 
stances, for the purpose of ascertaraing the meaning 
of the terms used by the testator. But parol evi- 
dence is not to be resorted to except for the purpose 
of proving facts which make intelligible something 
in the will which, without the aid of extrinsic evi- 
dence, cannot be understood." 

This doctrine, it is conceived, is now well estab- 
lished, but it was for some time doubtful, as in 
certain decisions cases of election were treated as 
exceptions from the general rule relating to extrinsio 
evidence in connection with wills. The case which 
led the way in this deviation from principle (after 
Baugh v. Read, 1 Ves. Jun. 257, in which Thurlow, 
L. C, inclined to think that the insufficiency of the 
testator's estate to meet all his bequests was a latent 
ambiguity, rendering evidence admissible of his 
regarding certain other property as his own, but did 
not actually decide to this effect) was Pulteney v. ^^f^^J^ 
Lord Darlington, or Lord Darlington v. Pulteney, which lingion. 
is not separately reported: the proceedings and 
decision in the ease are largely stated in the state- 
ment of Lady Gavan v. Pulteney, 2 Yes. jun. pp. 552, 
553 ; but on the question of the admission of parol 
evidence, the chief note of it is in the judgment ia 3 
Ves. p. 529. " The question was," says Alvanley, 
M. E., "whether General Pulteney did or did not 
intend to comprise in the wOl an estate of which he 
supposed himself to be the owner." The will (see 

T.2 
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2 Ves. jun. p. 549) devised in general terms all his 
lands and real estate in the county of Middlesex; 
there were certain houses in Sackville Street of which 
he was in truth only tenant in tail, but supposed 
himself to be owner in fee simple. To prove that he 
did intend to comprise these houses under the general 
words, though having large estates of his own to 
answer them, " the steward's account, and a settle- 
ment as drawn up by hiTn of the state of his pro- 
perty, were ofPered in evidence and admitted and 
commented upon." In the admission of this evi- 
dence, Thurlow, L. C, De Grey, C. J., and Eyre, B., 
concurred : " Baron Eyre says he does not agree to 
the position laid down, in the general sense of it, 
that where a man gives all his estate, he does not 
mean to give what is not his : what he thinks his is, 
in the sense he uses the word, his." 

On the same principle, in Mnch v. Finch, 4 Br. Ch. 
38, Lords Commissioners Eyre and Wilson agreed 
that a testator under a devise of " aU. and every his 
real estate," and being in possession of certain lands 
of which, though only tenant for life, he supposed 
himself to have the fee simple, must be taken as 
devising those lands. 

Following Pulteney v. Loi-d Darlington, Alvanley, 
M. E., in Sinchcliffe v. Ilmchcliffe, 3 Ves. 516, on the 
question whether benefits given to younger children by 
a will were meant to be in addition to those given them 
by a settlement, or whether they must elect between 
them, admitted in evidence accounts drawn up by 
the testator of his property, in which accounts he 
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treated the settled property as his own : and he con- 
vinced himself that in so admitting them he was not 
admitting them to explain the will, but to show the 
circumstances under which it was made. "With regard 
to this decision, however, it is to he observed, as was 
pointed out by Eldon, L. C, iu Pole v. Lord Somers, 
that the testator, having received the settled property, 
was a debtor to his children for the amount of it, 
therefore there was a presumption that the wiU was 
meant in satisfaction of that debt, and parol evidence 
would be admissible to meet or to fortify that pre- 
sumption. 

The decision in Pitlteney v. Lord Darlington was fol- Disap- 
lowed but unfavourably commented on by Lough- ruitmey v. 
borough, L. C, in Rutter v. Maclean, 4 Ves. 531, ungtm. 
p. 537 (on appeal from Wright v. Rutter, 2 Yes. jun. 
673); and his comments were echoed by Eldon, L. C, 
in Pole V. Lord Somers, 6 Yes. 309, p. 322, in which case 
his doubt whether such evidence was admissible was 
so great that he declined to act on the evidence, and 
decided the case irrespectively of it. The question 
there was whether a testator by the gift of " all the 
residue of his estate and effects," intended to dispose 
of a sum of consols vested in trustees for his family, 
on which question there was tendered in evidence a 
schedule in his writing giving an account of his 
property for the information of his executors, and 
including the consols. The point, however, which 
Lord Eldon evaded dealing with here, he had to face 
in Brme v. Denison, 6 Yes. 385, and in deference / 
to the authority of Pulteney v. Lord Darlington and 
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Hinchcliffe v. Hinchcliffe — wMle not professing to 
understand them — ^he did admit the evidence, which 
was similar in nature to that in Pole v. Lord Somers. 
The effect of the decision was weakened by the fact 
that he considered the paper in question was one 
which " must either be looked at as evidence, or the 
party ought to have the opportunity of propound- 
ing it as a testamentary paper to the Ecclesiastical 
Court." 

In his subsequent observations in the House of 
Lords {Doe dem. Oxeitden v. Chichester, 4 Dow, 65, 
p. 89), LordEldon repeated his condemnation of the 
doctrine enunciated ia Pulteney v. Lord Darlington, 
and practically removed whatever aid had been given 
to it by Druee v. Denison. He also cited a case 
before Lord Kenyon, the name of which he gave as 
Andrews v. Lemon, but which is no doubt the case of 
Andrews v. Emmot, 2 Bro. Ch. 297. Here a testator 
having "bequeathed aU his personal property (he 
having personal property of his own and also per- 
sonal property not so strictly his own, but which he 
had power to dispose of by deed or will), for purposes 
for which his own was insufficient. Lord Kenyon 
sent it to the Master to inquire whether by personal 
property he meant his own strictly, or intended to 
include both. But when the evidence was taken he 
was so much struck with his own decision that he 
said, 'though the evidence has been taken, I shall 
not now admit one word of it,' it being necessary 
for the general interests of mankind that persons 
should in their wills state clearly what they mean." 
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Pulteney t. Lo7-d Darlington and Hinchcliffe v. Hinch- 
cliffe were, however, again cited as authorities, and the 
latter was expressly followed in Quillehaud v. Meares, 
7 L. J. Ch. 136. Here a lady having originally 
30,000/. of stock, parted with 25,000/. by voluntary 
deeds, and then made her will disposing of 30,000/., 
and instructed her solicitor that she had 30,000/. 
The evidence of the solicitor, and a paper writiag, 
which he took down at the time, containing her 
statement as to her property, and which he referred 
to as an exhibit, were admitted to show that she 
meant to dispose of the 25,000^. as her own, though 
it was in fact already appointed, and so to raise a 
case of election. The admissibiHty of the evidence 
does not, however, appear to have been disputed, and 
the judgment of Leach, M.E., as reported, is very brief. 

In Astley v. Milks, 1 Sim. 298, Bruce v. Denison 
was ineffectually cited as an authority that a plaiatiff 
is entitled to adduce extrinsic evidence in order to 
put a defendant to election — that the case for election 
need not arise on the face of the will. 

The doctrine of Fulteney v. Lord Darlington and 
similar cases was further condemned in Dummer v. 
Pitcher, 2 My. & K. 262, where the point did not 
call for a decision; and in Clementson v. Gandy, 1 
Keen, 309, there was a direct decision to the con- 
trary. There a testatrix, having by wUl confirmed a 
settlement giving A. 6,000/. (which settlement had 
been delivered up to her to be cancelled on her 
settling a sum of over 9,000/.), bequeathed the residue 
of her personalty. Evidence was tendered to show 
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that she was under a mistake, and supposed the sum 
of over 9,000^. to he still her own, hut such evidence 
was refused. "It is tendered for the purpose of 
showing that the testatrix hequeathed property as 
her own which did not helong to her . . . The 
intention to dispose must in all cases appear by the 
will alone." (And see ante, p. 219.) 

A doctrine so anomalous ia itself, and which has 
received such repeated censure — including censure by 
one of the judges who had contributed a decision in 
support of it — may now, it is conceived, be taken as 
altogether overruled. It seems that it can hardly 
be necessary to modify this statement, even in view 
of the following words of Jessel, M. E., in Pickersgill 
V. Rodger, 5 Ch. D. 170, 171. 

"The law upon the point I take to be well settled, 
and it is this — that before you attribute an intention 
to a testator or testatrix to dispose of that which does 
not belong to him or her, you must be satisfied, from 
the form of the instrument, that it does dispose of the 
property which does not belong to him or her, and 
that is aU. The presumption, in the absence of evi- 
dence to the contrary, is that the testator, by his 
will, intends merely to devise or bequeath that which 
belongs to him, and that presumption is in favour of 
^ i those who contend against the legatees. On the 
I other hand, it is only a presumption, which may be 
. [ ( rebutted even by parol evidence ; and it may be re- 

butted by evidence showing that, under a misappre- 
hension of law, the testator believed that the property 
^ which did not belong to him, did really belong to him." 



r 
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On these words it is to be observed, firstly, that is the 

ii in • question 

they were wholly unnecessary for the case in which oaeof pre- 
they occur; "she gives," said the M. R., speaking of °'™^ °^' 
the testatrix with whose will he was dealing, " what it 
turns out she had no power to give, but she has 
clearly given all the property in question by a proper 
description, a description which, it is admitted, applies 
only to that property." No question of the admissi- 
bility of parol CYidence arose in the case. It may 
also be remarked, that the qualifications introduced 
in the last sentence appear to render unmeaning the 
statement in the first sentence, that you must be 
satisfied, "from the form of the instrument," that 
there is a disposition of what is not the testator's. 
As he had said just above, the question whether the 
testatrix purports by a testamentary instrument to 
dispose of what is not her own " is a question of the 
construction of the instrument." If so, then it is not 
a question of presumption. And, still further, in 
treating the admission of evidence on a question of 
the testator's intention to give what is not his own, 
as a case of admitting eiridence for the rebutter of a 
presumption, his lordship silently passes over and 
obliterates a distinction which is repeatedly and care- 
fully dwelt upon in the cases in which the admissi- 
bility of such evidence is discussed. 

For, that evidence is admissible to rebut or to 
support a presumption is well established and un- 
disputed. On a question of satisfaction, therefore, 
when resting, as satisfaction often does, on a pre- 
sumption, extrinsic evidence is clearly admissible. 
l5 
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And, as the result of satisfaction, if it is established, 
may he that there arises a case of election, the ques- 
tion of election may depend remotely on the extrinsic 
evidence. The admissihility of such evidence in these 
cases is part of the law of satisfaction, and not of 
election, an3 does not require to he here fully gone 
into : hut what is to be noticed, is, that in all Lord 
Eldon's repeated examinations of the doctrine that 
evidence is admissible to prove that a testator intended 
to dispose of another's property, though he has not 
expressly said so, a sharp line is drawn between the 
admissibility in these cases and in those into which a 
j I presumption of satisfaction enters. From the latter 
class of cases, it is maintained, no precedent can be 
taken that is applicable to the former. Thus, as 
already mentioned. Lord Eldon, while gravely doubt- 
ing PuUeney v. Lord Darlington, approves of HinchcKffe 
V. HinchcUffe — ^which professed to follow it — on the 
ground that in the latter there was a presumption of 
satisfaction of a debt, which rendered the evidence 
admissible. In Pole v. Lord Somers, besides the ques- 
tion of pure election, which, as stated above. Lord 
Eldon decided without relying in any way on the parol 
evidence, there was also a question of satisfaction, on 
which he had no doubt that the evidence was admis- 
sible. The testator had received certain money to 
which his children were entitled, so that he was a 
debtor to them for the amount, and he left them 
certain benefits. " With regard," said Lord Eldon, 
" to that sum" p. e., the money received by the tes- 
tator], "his will in this Court affording a presumption 
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of satisfaction, it "woiild. be competent to meet that 
presumption ty evidence, and to admit evidence to 
confirm it, and as to that, this schedule undoubtedly 
would be evidence." (6 Ves. p. 322). And in 
Bruce v. Benison, after stating the admitted law, that 
in cases of satisfaction " evidence is let in to meet 
the presumption," he goes on to discuss the real 
question in the case, " Then are the cases of election 
to be governed by the same principles as cases of 
satisfaction?" (6 Yes. p. 399), and defers only to 
authority in concluding that, contrary to principle, 
they are to be so treated — a conclusion which he and 
other judges have subsequently condemned and prac- 
tically set aside. These clearly drawn distinctions 
are all slurred over in the dictum — fortunately, a 
dictum only — quoted above from the judgment of 
Jessel, M.. E.. It seemed necessary to notice it in 
detail, but it is conceived that it cannot really afBect I 
the doctrine of JDoe d. Oxenden v. Chichester, Andrews ; 
V. Emmot, Bummer v. Pitcher, and Clementson v. I 
Gandt/. 
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CHAPTER XVn. 

OF AN ONEROUS AND A BENEFICIAL GIFT IN ONE 
INSTRUMENT. 

Two sepa- The troad languas-e in wliicli the doetrme of election 

rate gifts . , . 

in one has Occasionally been laid down — as, that " you mnst 

instmiiient , , •• / 

—one may adopt or reject the whole instrument {Wilson v. 
betaken Towfishend, 2 Ves. jun. 693), has led to a question 
the other, being raised which may he noticed here, though not 
falling strictly within the scope of the doctrine, — 
viz., the question whether where the same instrument 
confers on the same person two gifts, of which one is 
beneficial, but the other is onerous, it is open to him 
to accept the former and reject the latter. The bulk 
of the English cases appears to have settled that, in 
the case of two separate gifts, he may do so, unless 
there is something — beyond the mere fact of the gifts 
both being by the same instrument — ^to show that the 
donor intended that the one should not be taken 
without the other. In the ease, indeed, of Talbot v. 
The Earl of Radnor, 3 M. & K. 254, it was held that 
where a leasehold house subject to a rent greater than 
it could be let for after the testator's death was 
bequeathed to a legatee, who took an annuity imder 
the same instrument, he could not accept the latter 
without the former. 
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Tte facts of this case -were subjected to special 
sorutiny in Fairtlough v. Johmtone, 16 Ir. Oh. E. 442, 
with a view to ascertaiaing whether the decision 
rested on exceptional circumstances; but none such 
appearing, it was concluded to amount in fact to a 
decision that when a testator bequeathed a leasehold 
house, he indicated his intention that his estate 
should no longer be burdened with the rent of it; 
and it was followed by holding that, under a bequest 
of all the testator's personal estate, the legatee could 
not refuse a leasehold house actually let by the testa- 
tor at a lower rent than he was liable to pay for it, 
and of which therefore he could not fail to know the 
onerous character. 

Nevertheless the doctrine above stated is estab- 
lished by a chain of oases. In Andrew t. Trinity 
Sail, 9 Ves. 525, a college was held entitled to take 
a gift of plate while refusing other property, given 
on the condition of establishing certain fellowships. 
In Moffett V. Bates, 3 Sm. & Gr. 468, the legatee took 
an estate while renouncing a bequest of shares in an 
insolvent company. In Warren v. Rudall, 1 J. & H. 
1, the bequest renounced was the fag end of a lease, 
subject to a heavy liability for repairs; the legatee 
accepted the devise of a freehold and a pecuniary 
gift. In Long v. Kent, 13 W. E. 961, a testator 
bequeathed to a daughter 1,000/., and gave shares 
liable to calls equally among his sons and daughters 
— ^the daughter could take the 1,000/. and decline the 
shares, as no intention was shown to connect the 
two gifts. 
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How, as to But wliere tlie gift is of one entire thing, or what 

takmgpEirt 

only of one the testator treats as such, the decisions are varying; 
in some it is held that the legatee cannot, and in 
some that he can, take part and reject part. In 
Ch'een v. Britten, 42 L. J. Ch. 187, there was in one 
codicil a hequest of 6 villas " together with the orna- 
mental park I am forming opposite the cottage and 
villas" — and Bacon, V.-C, held (notwithstandiag 
that the testator had originally dealt with the villas 
apart from the park) that the legatee could not take 
the villas without the park, saying " I cannot enter- 
tain the least doubt that it is a gift of one entire 
thing." But subsequently, in Aston v. Wood, 31 
Xi. T. 293, where a bequest of certain shares was pre- 
ceded and followed by other objects, all given in the 
same sentence, ["I give and bequeath .... also 
all the shares in the Flintshire Oil Company, also 
.... unto" a nephew and niece "in equal shares and 
proportions"] it was held to fall within the prin- 
ciple of Warren v. Rudall, so that the legatee could 
refuse the oil shares and take the other gifts ; and on 
counsel attempting to distinguish it from Warren v. 
Riidall, because the gifts were separate — that is, pre- 
sumably, the gifts in Warren v. Rudall — ^the V.-C. 
said, "I cannot conceive that that can make any 
possible diSerence." In Guthrie v. Walrond, 22 Ch. 
D. 573, under a gift of " all my estate and effects in 
the Island of Mauritius," it was held that the devisee 
could not refuse an onerous lease and take the rest of 
the property — the gift here being a single and undi- 
vided one ; and " it appears to me " said Fry, J., 
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" that sucli a gift is prim& facie evidence that it was 
the testator's intention that the gift shoiild he one, 
and that the legatee shall either take it all or take 
none of it," and he referred to G-reen v. Britten as 
fortifying his conclusion. This principle, it may he 
ohserved, would have supported Fairthugh v. John- 
stone, apart from all question of the value, as an 
authority, of Talbot v. Earl of Radnor. 

It would appear, therefore, comparing Guthrie v. inference. 
Walrond with Aston v. Wood, that under a bequest of 
"my leasehold at A., also my leasehold at B., also 
my leasehold at 0.," the legatee can refuse B. and 
take A. and C, but under a bequest of " all my lease- 
holds," he cannot, 

In Syer v. Gladstone, 30 Ch. D. 614, it was held 
that a bequest in one sentence, of a house and the 
furniture in it to a legatee for his life — ^the house 
being subject to a mortgage — does not impose upon 
the legatee, if he accepts the use of the furniture, the 
necessity of keeping down the interest on the mort- 
gage debt: but this was on the principle that a 
devisee of mortgaged property is under no personal 
liability to pay the mortgage debt. 
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Accept, can one, and reject, the same instrument? 197, 198, 
228—231. 

Account, 

of values of both properties, right of person choosiag, to 

have, 127. 
declined, 127. 
election not blading tiU a. taken and report confirmed, 128. 
of rents and profits, right to, may be lost by delay, 148. 
of property received under a document elected agaiust, 156, 

157. 
to what time it should go back, 156. 

ACQTnESCENCE, not necessarily confirmation, 122. 

Action, 

to ascertain values before election, 129. 
to recover compensation from person electing against docu- 
ment, 4, 164. 
to compel election, may be brought iu Chancery Division or 
Queen's Bench Division, 4. 
if brought in Queen's Bench Division, . 
may be transferred, 4. 

Acts, 

election by, what knowledge needed for [see Knowledge], 
119—130. 
whether less biuding on representatives than 
express election, 145. 
injuriously affecting the position of others, election by, 140. 
not meant as waiver, no waiver by, 148. 
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Acts — continued. 

of ownersMp over the property given, election to take it, 132. 
effect of, if inconsistent with terms of gift, 132, 

133. 
over one's original property, not so decisive, 

133. 
over both properties, no election, 135 — 139. 
over one, after election to take other, ineffec- 
tual, 139. 
married woman can elect by, 192. 
various, amounting or not to election, 134, 137, 138. 
what, constitute election [see Contents, Ch. Vill., pp. 132 — 
142]. 

ADEMPTIOlf, 

distinguished from satisfaction, 77. 
raises no election, 78. 

ADMINISTEA.TOE, election by, not binding on other next of kin, 
141. 

[And see Deeivatiye.] 

AlTEE-ACQTJIEED PeOPEETT, 

disposition of, if mere general bequest, raises no election, 

48. 
special description of property not likely to refer only to, 50. 
devise of, in land, before Wills Act, whether election raised, 
65. 
since Wills Act, 65. 
not passing by Scotch deed, 211. 
whether married woman could elect to give up, 206. 
under Married Women's Property Act, 1882 . . 207. 

ALLOWANCES, to person accounting for receipts under property 
elected against, 157. 

Amotjnt, 

gift of greater a. than testator owns, eflect on election, 45. 

whether the bequest is 
general, 48. 
of testator's property, whether evidence of, is admissible on 
question of election, 46. 
[And see Valtie.] 
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Anntutt, 

charge of, may show intention to give more than a rever- 
sion, 45. 
to ■widow, no bar to dower out of sam.e property, 
69. 

Appointment. [See Contents, Ch. V., pp. 81 — 93.] 
infringing rule against perpetuities, result, 83 — 85. 
invalid, with gift to persons taking in default, raises elec- 
tion, 81. 
because made to non-ohjects, 82. 
but how, if it might have been to objects, 86. 
or because out of time, 82. 

at wrong time, 82. 
inconsistent with prior a., 82. 
made by deputy, 83. 

without power to appoint, 86. 
valid, followed by void limitation, 84, 99 — 105. 
conditional on having power to make it, 87. 

conveyance by appointee, 106. 
election not raised by, unless there is free property of 
appointor, 89. 
or property subject to general power, 90. 
more than exhausting fund, 91. 
of land charged with sum, how construed, 105. 
successive inconsistent appointments, 92. 
to A. if he conveys to B., else to B., 105. 
under general power, makes property part of appointor's 

estate, 60, 88, 90. 
void limitations followed by valid a., 88. 

"Appeobate and Eepeobate," doctrine of, Scotch name of 
election, 210. 

Aeticles, application of rule of election to, 4. 

Assignee, 

how affected by subsequent election by assignor, 175, 176, 

179. 
in case of equitable interests, 175, 177 — 180. 

Attoeney, power of, to elect, 192. 
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BENEnciAi,, gift, and onerous, given together, 228 — 231. 
[And Bee OlTEEOtrs.] 

Benefits, acceptance of, given by document, election to take 
under it, 132—135. 

Bond, Scotci heritable, 215, 216. 

CANCELLATioif, of deed elected against, not ordered, 165. 

Chance, loss of mere, does not entitle to compensation, 165. 

Chancery, 

how Court of, treated a disposition of another's property, 3. 
ascertained the construction of mil of land, 
129. 
Division, election not specially reserved for, 4. 

action for election may be transferred to, 4. 
Charge, 

gift of property is gift subject to existing c, 57, 58. 
even where devisor has no devisable interest, 68. 
but not if he claims against the instrument creating 
the c, 59. 

Chiep Cleee, 

reference to, before election for infant, 185. 

by married woman, 194. 
sometimes dispensed with, 187, 194. 

Claim, without means of proof, not enough knowledge for elec- 
tion by acts, 123. 

Common, 

tenant in, gift of property by, generally held to be gift of 
whole, 53, 54. 
though described as "my " house or land, 53, 54. 
[And see Paet.] 

Compensation. [See Contents, Ch. XI., pp. 150—169.] 
action lies for, as for damages, 4, 164. 
amount of, how determined, 154. 
by any means is enough, 162. 
delay, from what date, bars claim, to, 148. 
election to take against document involves need of making, 
150. 
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Compensation — continued. 

election to take under document, can this involYe c. ? 173 

180. 
established both in settlements and in wills, 153. 
ho-w person to be compensated takes, 158. 
in election against a Crown grant, 163. 
out of an inalienable interest, 165, 180, 203 — 206. 

a life interest, 161. 
question between c. and forfeiture, 10, 150 — 153. 
required, because just, 14. 
right to, merely a pecuniary right, 153. 
when inchoate, 162. 
complete, 162. 
security for, what, 153, 164, 165. 
shared in proportion to losses, 156. 
total disappointment, not needed, to entitle to, 160. 
when right to, arises, 148. 

steps can be taken to secure, 162. 
working out, of right to, 167 — 169. 

CoMPEOMlSE, of suit raising question of election, right to put to 
election is lost after, 107. 

CoNDirioif, 

doctrine of implied, 6. 

discussed, 8 — 13. 
election distinguished from, 8 — 13. 
instances of strict, 9, 20. 

c. not strictly so called, 20. 
what is properly speaking, 8, 9. 
in appointment under limited power, 90. 

Conditional, 

appointment c. on haying power to make it, 87. 
gift, two classes of, 8, 9, 20. 

gift c. on re-settlement of estate, is not disposition of the 
estate, 31. 

CONFIEMATION, 

acquiescence is not necessarily, 122. 

knowledge needed for, 122. 

of invalid document, effect, 122. 

report on account, election not binding until, 128. 



238 Index. 

CoNSrOEEATIOlf, 

in marriage settlements and contracts, 76, 202. 

taking benefit -wMle refusing to give the, 75, 76, 197 — 202. 

CoNSTETJcnoif, natural, not to be departed from, because it 
raises election, 29. 

Contingent, 

interest enougb to raise election, 16. 

owner of , can have his right to compensation secured, 
162. 
gift to infant, election sometimes postponed, 185. 

CONTKACT, 

application of rule of election to c. resting in articles, 4. 

executed by conveyance, 5. 

Conveyancing Act, 1881 (44 & 45 Vict. c. 41), s. 39...205. 

Copyhold, 

not surrendered, election formerly raised by devise of, 63, 
64, 97. 
not so now, 64. 

whether general devise included, 64. 
will of Scotch land assimilated to will of, 
213. 
Dower Act does not include, 66. 
freebench in, 66. 

[And see Peeebknch.] 

Counsel may declare election, 132, 185. 

Ckebitoe, 

not put to election, 106. 

unless, qu., by devise for paym.ent of 

debts, 106, 107. 
though disputing statement in will as to 

amoimt of his debt, 36. 
by benefit to debtor against whose estate 
he claims, 113. 

Ceown grant, results of election against, 163. 

Death, 

without electing, 143 — 145. 

right to elect survives on death to representatives, 143. 
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Death — continued. 

wtether representatives bound where predecessor not, or 

vice versa, 144. 
of person electing against document does not aSeot rigM to 
compensation, 164. 

Debt, extinguished by devise in satisfaction of, 143. 

DECrLAEATION, 

express is valid election, 132. 
of election needs no form, 132. 

may be by counsel at bar, 132. 
that property not testator's is to be treated as his for the 
•will, effect of, 49, 56. 

Deed, 

elected against, not ordered to be delivered up for cancella- 
tion, 165. 
in substitution for will, raises no election, 77. 
■will in substitution for, raises election, 78. 
two deeds treated as one for election, when, 5. 
why fewer oases of election on d. than on will, 197. 

Dehoes, 

election not raised on matter d. the will, 5, 218." 
instrument, one claim must be, to raise election, 87 — -89. 

Delay. [See Contents, Oh. X., pp. 146—148.] 
right to elect, whether lost by, 146. 

call for election, whether lost by, 147. 

not while right reversionary, 147. 
compensation, whether lost by, 148, 162. 

Deputy, appointment void because made by, 83. 

DEEIVATrVE, 

interest, whether aSected by election by person from whom 
derived, 174—179. 
from person taking against a document, is person 

taking under it put to election by ? 111. 
yes, if the d. i. is the first, 112. 
two d. interests in different persons from one who was liable 
to elect, 113. 
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Disappointed, 

devisee or beneficiary entitled to compensation, 150. 
need not be totally, 160. 
{And see Compensation.] 

Disposition, 

any, inconsistent 'with rights of beneficiaries, raises elec- 
tion, 30. 

by owner of only reversionary interest, 43 — 45. 

gift conditional on re-settlement of estate is not d. of the 
estate, 31. 

limited preferentially to disposer's own property, 41. 

mistake which is expressly the reason for a, whether it 
raises election, 32, 35. 

recital, whether equivalent to, 33 — 39. 

which never takes eflect, raises no election, 107. 

of another's property, what words imply [see Contents, 
Ch. m., pp. 27—62]. 

of one's own property, inefiectual attempt at [see Con- 
tents, Ch. IV., pp. 63—80]. 

of property subject to another person's general power of 
appointment, 60. 

Distress and Entby, annuity with power of, was not incon- 
sistent with dower, 69. 

DiSTErBUTiONS, STATUTE OF (22 & 23 Ghas. 2, c. 10), 

persons entitled under, take specific interest in deceased's 
property, 112. 

may be put to election by gift to 
him, 112. 

can only be excluded by valid gift 
to another, 109. 

one of, can be excluded in favour 
of the rest, where intestacy con- 
templated, 110. 

Division, direction for equal, between widow and others, effect, 
70, 71. 
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Doctrine, 

of election stated, 1,2. 

is an equitable one, 3. 

and now a legal one also, 3. 
varioTis statements of the, referred to, 6. 

Dower, 

amount of estate as affecting question of election between 

annuity and, 46, 47. 
effect of gift in satisfaction of, where husband intestate, 1 10. 
election between post-nuptial jointure and, 193. 
same principles apply as in other cases of election, 15. 
formerly gift by husband to wife, and disposition incon- 
sistent with d., raised election, 65. 
not so since Dower Act, 65. 
old law of, still applies sometimes to freebench, 66. 
modem tendency against putting widow to election, 67. 
metes and bounds, devise inconsistent with d. by, raised 

election, 68. 
■dispositions not inconsistent with — 
devise to another person, 68. 

anniiity or rent-charge to widow out of the property, 69. 
though with power of distress and entry, 69. 
or followed by gift of surplus rents and 
profits, 70. 
devise in trust for sale, 70. 

to widow of part of whole out of which dow- 

able, 71. 
of interest in remainder, 71. 
dispositions inconsistent with dower — 

gift of use and occupation to another, 72. 
power in trustees of leasing, 72. 

though widow have no right to actual 
land, 73. 
to let, 72. 

from year to year, 72. 
of management, &c., 74. 
disposition which would put co-owner to election, 74. 
exclusion of dower as to part of subject of one whole 
devise, 75. 

E. M 
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DoATOE Act (3 & 4 Will. 4, c. 106), 

effect of disposition by husband, 66. 

declaration against dower, 110. 
copyholds not within, 66. 

DrTT, to elect, effect of, on claim not to have elected, 139. 



" Electing to take both," no election, 135 — 139. 

Election. [See, Contents. J 

Enjoyment, 

of benefit under document, held sometimes to be election, 
120, 121, 127. 
not so if without necessary knowledge, 121, 130. 

Equality, 

where testator contemplates persons sharing property in 

e., 51, 71. 
in cases of dower, 70, 71. 

Equitable Inteeests, whether assignee of, affected by subse- 
quent election by assignor, 175, 177—180. 

Equity, 

election formerly enforced only in Courts of, 3. 
rests on highest principles of, 12, 14. 

Evidence, 

admission of extrinsic, to raise election [see Contents, 

Ch. XVI., pp. 217—227]. 
admitted to identify objects, 217. 

convey information of facts, 217. 
rebut or fortify presumption, 221, 225 — 227. 
not, to show intention to express what is not 
expressed, 46, 217. 
testator supposed others' property 
his own, 46, 218—227. 
of amount of testator's property, 46 — 48. 

Exclusion of election by expressed intention to the contrary, 
22—26. 
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EXECrOTOK, 

proying will does not thereby elect, 120, 134. 

gift to, of power to sell land, is a disposition of it, 30. 



Foreign, 

law [see Contents, Oh. XV., pp. 208—216]. 
property not disposed of by general words, 214. 
unless applicable to nothing else, 214. 

FOEFEITHRE, 

whether election to take against dociament involves, 10, 

150—153. 
opinion of Lord St. Leonards, 166. 
limited clause of, may exclude election generally, 23, 24. 

Pratjds, Statute op (29 Chas. 2, c. 3), 

formalities required by, Court cannot regard a document in 
absence of, 96, 97. 
how treated in Scotch Courts, 211, 212. 

" Feee Disposable Peoperty," 

need of, for election ia case of appoiatment, 89. 

Fbeebench, 

generally liable to be defeated by husband's alienation, 66. 

or now by his wiU, 66. 
when not so, old law applies to, 66 — 75. 
not always Kable to be set out by metes and bounds, 68. 
stni, trustees' power of leasing may be inconsistent with, 73. 
covered by gift in lieu of dower or thirds, 75. 



Gbni;bai., 

bequest does not raise election, 48. 

may be, though the amount is that of an existing 

fund, 48, 49. 
what is and what is not a, 48 — 51. 
devise does not carry foreign lands, 214. 

unless applicable to nothing else, 214 — 216. 
whether it included copyholds not surrendered, 64. 
m2 
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General — continued. 

power of appointment, disposition of property subject to- 
another's, 60. 
exercise of, makes the property 

assets of appointor, 60, 88. 
semble, property included in, practi- 
cally the appointor's for election,. 
90. 
words sometimes carry settled property, 52. 
but not generally, 52. 

GUAEDIANSHIP, 

disposal of, of beneficiary's child, 19. 
how submitted to, 19. 

Heir, 

claiming only by lapse cannot put devisee to election, 117. 
devise to, of land which would have descended, can raise- 
election, 18, 19, 65. 
heirlooms given from, whether election raised, 114, 173. 
no election by gift to, which if given up reverts to him, 109.. 
not deprived without valid gift to another, 109, 110. 
takes freehold refused by devisee, 158. 
semble, can keep it on satisfying claim of disappointedi 

devisee, 159. 
taking after-acquired estates against will, before WUls Act, 
65. 
personalty under a will void as to land, 94. 
Scotch or other foreign property against the will,. 
212—216. 
Heirloom, 

clause, inappropriate to gift of reversion, 45. 
given away from heir, 114, 173. 

Hotchpot, 

proviso for, added to appointment, 106. 

HUSBAITD, 

whether h.'s vested interest in right of wife can be affected 
by her election, 176, 177, 195, 196. 
put to election by wife's ynU, not of separate 
property, 97. 
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H■D'SBA^^) — continued. 

not put to election by gift to wife's separate use, 107. 

bequest to, by wife, of wiat he would have taken on intes- 
tacy, 19. 

of infant, election by, for her, 184. 
[And see Makeied WoMAlf.] 



Idesttift, evidence admissible to i. objects, 217. 

Inauenable, 

property, compensation out of, 165, 203 — 205. 
person required to give up, 170 — 180. 
attempt to dispose of another person's, 180, 181. 
can there be election between two interests, one being 
i.? 114. 

Inctjmbkance, 

gift of property, not a gift of it free fi'om i., 57. 
[And see Charge ; Mobtgagb.] 

Inpamt, 

covenant of, to settle after-acquired property, 20G. 
election by, formerly postponed tUl majority, 184. 
or (in case of girl) marriage, 184. 
reference to ascertain what is best for, 185. 
sometimes dispensed with, 187. 
how rents and profits go tUl election by, 185, 
may be put to election at once, 188. 
settlement by, whether raising election, 198 — 201. 
will by, formerly, question of election under, 94. 

IiTHEEiTAKCE Act (3 & 4 WiU. 4, c. 106), 18, 19. 

Insupeiciexct, 

of estate to meet bequests, effect as to evidence, 48, 219. 
[And see Amoust ; Values.] 

IrrTENTIOH', 

election rests on an implied, 11, 13, 204. 

what the i. implied is, 13. 
expressed to the contrary excludes election, 22. 
as gift without power of anticipation, 23. 
or Umited clause of forfeiture, 24. 
m3 
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Intention — continued. 

excluding election, who may express, 25. 
making election is question of, 132. 
not needed, that there shall be election, 11 — 14. 
to dispose must appear by the mU alone, 218. 

of others' property must be clearly expressed, 27.- 
exclude election, how shown, 22 — 26, 204, 205. 
how counteracted, 206. 
where no i. to elect, a document is not election, 132. 
International Law, principles of, in conflict of laws, 208. 
Intestacy, gift in satisfaction of rights on, 109 — 111. 
[And see Heie ; DISTRIBUTIONS.] 

Joint, 

interest, testator haying, and bequeathing the property to co- 
owner, 45. 
as stock transferred into j. names of testator and wife, 
48—51. 

JOINTTJEE, 

election between post-nuptial, and dower, 193. 

excluding all right to dower, raises no election, 75. 
Jointuring, 

power of, inappropriate to gift of reversion, 44, 45. 
in trustees, inconsistent with dower, 74. 
Judicature Acts (especially 36 & 37 Vict. c. 66), 3, 4. 

Knowledge, 

by donor that he is disposing of what is not his own, not 

needed to raise election, 11, 14 — -16. 
full, necessary for waiver or release, 149. 
necessary for a biading election by acts [see Contents, 
Ch.VII.,pp. 119—130]. 
apparent absence in some cases of the, 120. 
if really absent no election possible, 121, 203. 
suspicion of right not enough, 122. 

nor claim without means of proof, 122. 
for election by declaration, what is, 130. 
of existence of question of election, effect of, 126. 
rule of election, not presumed, 4, 124, 125. 
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Land, given in satisfaction of debt, 143. 

Lapse, no election for benefit of person claiming by, 117. 

Law, 

document disposing of another's pi-operty formerly void 

at, 3. 
rule of election said to be rule of, 4. 

Leasehold, 

bequest of, intention shown by, 229. 

onerous, effect of refusing, 228 — 231. 

Leasing, 

power of, inappropriate to gift of reversion, 44. 

in trustees, inconsistent with dower, 72 — 74. 
Legacy Duty, 

not payable on sum given up by owner in obedience to will, 
181. 
unless land is devised to him, 181. 
Legal, 

estate in property refused by devisee, 158. 
given up by owner, 170. 
interest in assignee, whether affected by election of assignor, 
175. 

Legatee, 

residuary, cannot put claimant against estate to election, 108. 
can be put to election by benefit to his testator, 
113. 
Life, tenant for, his election does not bind remainderman, 142. 
Limited, power, appointment under, 90, 91. 
London, election in cases imder custom of, 144, 151. 
Lunatic, election in case of, 188. 

Majoeity, election made by, not binding on minority, 141. 

Malins' Act (20 & 21 Vict. c. 57), 202. 

Management, power of, in trustees, inconsistent with dower, 
74. 
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MaeeiAge oontracts and settlements, what is tte consideration 
in, 76, 202. 

MAEEIED WOMAlf, 

ability to elect, 191 — 195. 
can elect by acts, 192. 

as to real estate, -witliout deed acknowledged, 192, 

193. 
bow as to personal estate, 193, 194. 
cannot always elect to part witb reversionary personalty, 

202. 
election by [see Contents, Ch. XIV., pp. 190 — 207]. 

wbetber it can affect interest vested in bnsband, 
176, 177, 195, 196. 
good as to personalty, not reduced into possession, 

178. 
in case of separate estate witbout power of antici- 
pation, 180, 181, 203—206. 
after-acquired separate estate, 206, 207. 
gift to, for separate use, does not put busband to election, 107. 
husband's dissent from her election, 193, 195, 196. 
infant, wbetber husband could elect for, 184. 
position of, under new law, 190. 
probate of will of, formerly, 97. 

now, 98. 
reference to master (or chief clerk) prior to election by, 194. 
sometimes dispensed with, 194. 
whether she was bound by, 195. 
reversionary personalty, sometimes cannot elect to part with, 

202. 
taking benefit in consideration of void settlement, 197 — 202. 
will of, without husband's consent and not of separate pro- 
perty, raised no election, 97, 98. 

Maeeied Women's Peopeett Act, 1882 (45 & 46 Vict. c. 75), 99. 
election by woman to whom Act applies, 190. 
effect, on power to elect, of s. 1 sub-s. 4.. 206, 207. 

Mastee in Ohanceey, 

reference to, formerly before election for infant, 184. 

by married woman, 194. 
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Metes and Bottnds, 

whether -widow entitled to have dower set out by, 68. 

freebench set out by, 68. 

MrNOBiTT not bound by election made by majority, 141. 
[And see Inpant.] 

Mistake, 

disposition of others' property by mistake may raise election,. 

15. 
election made under, efiect of, 141. 
recital expressing, whether it raises election, 33 — 39. 
testator's, binding on beneficiaries where no case of election,. 
35, 36. 
unless perhaps in clear m. of figures, 35. 
will made under, whether a bar to claim inconsistent with 
win, 40, 108, 109. 

MOSTGAGE, 

bequest of house subject to, and furnittu-e, 231. 

by person having to elect, eflect of, 140. 

gift of property is not gift of it free from m., 57. 

MOBTGAGEE, 

how affected by mortgagor's election against the property,. 

176, 179. 
not readily held to be disposing of mortgagor's interest, 42.. 

" My," 

whether it makes gift specific, 48—51. 
"my funded property" — not specific, 48. 
" my shares in the N. 0. N." — specific, 50. 
"my present funded stock" — specific, 51. 
" my leaseholds," "my real estates" &o. — settled property 
does not pass, 52. 
qy., did gift of, imply gift free from dower, 69. 
"my house," gift of, by owner of part, is gift of whole, 53,54. 
" my property at L," gift of, by owner of part, is not gift of 
whole, 55. 
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Need, 

to elect, no Talid election by acts witlioTit knowledge of, 119,. 
123. 
■what it includes, 119, 123. 

Next of kin trNDEE Statute, rights only got rid of by valid 
disposition to another, 109. 

Objects, 

appointment invalid because made to persons not, 82. 
how, if it might have been to, 86. 

OCCTJPATION, 

gift of right of, is disposition ■which may raise election, 31, 43. 
inconsistent ■with dower, 72. 

Onerous, 

gift, and beneficial, given together [see CONTENTS, 
Ch. XVn., pp. 228—231]. 
if separate, one may be taken and one refused, 228, 229.. 
ho^w if connected or parts of one gift, 230, 231. 



Pajrt, 

o^wner of, gift of property by, is gift of ■whole, 33 — 57. • 

even though described as "my" house or land, 53- 
a fortiori if not, 54. 

or if direction to keep buildings in repair, 55. 
but not if described as my " property," 55, 56. 
gift to one of an equal p. or share •with others, effect as to- 

election, 51, 70, 71. 
devise to ■widow of p. of property out of which dowable, 71. 
person taking only p. of what was meant for him must yet 

elect, 16. 
of an entire gift, dower excluded as to, is excluded as to 
whole, 75. 

Pahtial, 

interest, if testator has, ■will is rather to be read as disposing 
of that only, 41. 
question is one of intention on whole ■wiU, 42. 
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Partitioning, power of, in trustees, inconsistent witli dower, 74. 

Perpetxtities, appointment void for infriaging rule against, 
83—85. 

Portioning, 

power of, inappropriate to gift of reversion, 45. 

in trustees, inconsistent with dower, 74. 

JowEB, 

donee of general, by exercising it, makes property assets, 60. 
gift of property over wHcli another person has general, 60. 
to executors to sell freehold is disposition of it, 30. 
whether gift of testator's property includes what he had 

p. to appoint, 47. 
of leasing, inappropriate to gift of reversionary interest, 44. 
or jointuriug, 44, 45. 
or portioning, 45. 
of leasing, in trustees, inconsistent with dower, 72 — 74. 

management, 74. 

cutting timber, 74. 

jointuring, 74. 

portioning, 74. 

partitioning, 74. [^ni see.AlfPOlNTMENT.] 

Pbecaeiotjs gzft, enough to raise election, 16. 

Presttmption, 

against testator intending to dispose of what is not his own, 29. 

is this a question strictly of p. ? 224—227. 
cases of election distinguished from cases of, 226. 
evidence admissible to rebut or fortify a, 22 1 , 225. 
no p. of knowledge of equitable rule as to election, 4, 124. 

Peg non Sceipto, 

devise of land by infant was taken p. n. s., 94. 

win not duly attested, 95. 
married woman's will made without husband's consent, 97. 
invalid trust or direction added to valid appointment, 99—105. 
devise of unsurrendered copyholds, not taken ^. n. a., 97. 
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Pboof 

of will, not a binding election to take under it, 120, 134. 
rigHt, claim -witliout, insufficient knowledge for election, 
by acts, 123. 

Property refused by person electing, how it devolves, 158, 159. 

Proviso, 

express, raising election, 95, 101. 
added to appointment, 106. 



■QiTEEif's Bench Division, action to compel election may be 
brought in, 4. 



EsnoN, * 

knowledge of existence of q. as to election, 126. 
preliminary to election. Court will determine, 11 



Eeoitai,, 

whether erroneous, raises election, 31 — 39. 
cases for raising election, 33. 
against, 36. 
testator's, binding on beneficiaries where no case of election, 
35, 36. 
unless, perhaps, clear mistake of figures, 35. 

Eecommendation may amount to disposition of another's 
property, 31. 

Eelease of right of election needs full knowledge, 149. 

Eemautder, 

after estate tail, election applies to, 17, 18. 
persons interested in, unaffected by election of tenant for 
life, 142. 

\_And, see Eeveesionary.] 

Eemote interest, gift of, enough to raise election, 16. 
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Eent-chasge, 

gift of, to mdow, no bar to dower out of same property,, 

69. 
gift of property is not gift of it free from rent-cliarge,. 
57—59. 
even ■wtere devisor has no devisable interest, 58. 

Eents and Profits, 

beneficiary under -will may claim, of his own property 

received by testator, 108. 
effect of delay on right to account of, 148. 
surplus, gift of, after annuity to widow, 70. 
who takes, pending election by infant, 185. 

Eepresentattves, 

of person dying without electing can elect, 143. 
whether bound though person dying was not bound, 144. 

if person dying has elected by implication^ 
145. 
\_And see Deritativt!.] 

Eesidttaet Legatee, 

cannot put claimant against estate to election, 108. 
can be put to election by benefit to his testator, 113. 

Eeveesionaey, 

while interest remains, right to put person to election not 

lost, 147. 
interest after death of A., owner of, devising to A., 44, 45. 
in personalty, married woman required to give up, 

172. 
cannot always give 
up, 202. 
in combination with other property, 51. 
powers inappropriate to gift of, 44, 45. 
charge of annuity, inappropriate to gift of, 45. 
in D. lands passes under devise of aU the real estate 
testator has or should have at death, including 
the D. lands, 50. 

Eight, 

claim of, without means of proof, not enough for election 
by acts, 123. 
E. N 



254 Index'. 

Eight — continued. 

doubtful, affecting question of election, Court •win deter- 

miae, 129. 
knowledge of, needed for election by acts, 119, 122. 
suspicion of, not enougb for election by acts, 122. 
to elect, survives to representatives, 143. 

EoMAif Law, election in, 6, n. 



Sate, devise of land in trust for, does not deprive of dower, 70. 

Satisfaction, 

distinguished from ademption, as to involving election, 78. 
election, as to admissibility of evidence,- 
226, 227. 
election raised by gift in. s., 24, 77, 80. 
evidence admissible to rebut or support presumption of, 226. 
gift in s. of rigbt wHcb comes back to donee, no election, 109. 
as, of rights of beir, and there is partial intestacy, 
109. 
or rights of widow and next of kin, 109. 
as to widow and heir in real property, 110. 
difference whether the intestacy is contemplated or 
accidental, 110. 
Scotch, 

law recognises election, 210. 
decisions on election, 211. 

land, will of, assimilated to wiU of unsurrendered copyhold,. 
213. 
not affected unless specific reference, 214, 216. 

or nothing else to answer general words, 214. 
sufficiently referred to by "land in any part of the 
United Kingdom," 216. 
heritable bond, 215, 216. 

Separate Peopeett, 

under Married Women's Property Act, 1882 . . 190, 195. 
without power of anticipation, election where one interest 

is, 165, 180, 181, 203—205. 
after-acquired, can married woman elect as to ? 206, ,207. 
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SETTLEMElfT, 

gilt of property subject to, may raise election, 60. 
including all settlor's property, no room for election, 61, 62. 
invalid, confirmed by mU, is as new bequest, 107. 
interest secured to husband by, can lie elect to give up ? 114. 
direction for, added to appointment, efieot of, 99 — 105. 
what, the appointee might probably make, 102 — 104. 
in substitution for will, is ademption and raises no election, 

77. 
will in substitution for, is satisfaction and raises election, 

78. 
compensation, not forfeiture, in election against s. as well as 

against will, 152, 153. 
taking benefit iu consideration of s. to be made, 75 — 77, 

197—202. 
what is the consideration in marriage s., 76. 
incorporated into will by reference, 5. 
property in, sometimes passes under general words, 52. 
but not generally, 52. 

Shake of property. [See Paet.] 

Shahes, 

bequest of, whether general or specific, 48—51. 
in insolvent company, 229. 
liable to calls, 229. 
refusing legacy of, 229, 230. 

SntULTAHEOTJS, two s. documents treated as one, 5. 

Specipic Peopebty, election only raised by disposition of, 1, 14, 
48—51. 

Statutes, 

27 Hen. 8, c. 10 (Jointure), 193. 

22 & 23 Chas. 2, c. 10 (Statute of Distributions), 109. 

29 Chas. 2, c. 3 (Statute of Prauds), 96, 211. 

36 Geo. 3, c. 52 (Legacy Duty), 181. 

45 Geo. 3, c. 28 (Legacy Duty), 181. 

55 Geo. 3, c. 192 (Copyhold), 64. 

3 & 4 WiU. 4, c. 105 (Dower Act), 66, 110. 

0. 106 (Inheritance Act), 18, 19. 

n2 
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SxATTJTES — continued. 

1 Vict. c. 26 (WiUs Act), 65, 66, 113. 

16 & 17 Vict. c. 51 (Succession Duty Act), 183. 

20 & 21 Vict, c. 57 (Malins' Act), 202. 

36 & 37 Vict. 0. 66 (Judicature Act), 4. 

44 & 45 Vict. c. 41 (Oonyeyanciug Act), 205. 

45 & 46 Vict. c. 75 (Married Women's Property Act, 1882),. 
99, 190, 206. 

Stattjtoet, formalities not supplied, to raise election, 97. 
Stock, bequest of, whether general or specific, 48 — 51. 

Stjbstittjtion', where gift in s. for another raises election, and 
■where not, 77. 

Succession Dxttt, whether payable on property surrendered in 
compHanoe with will, 183. 

SuRPLxrs rents and profits, gift of, after annuity to widow, 70. 

Stjerendbb. [SeeCoPTHOU); Peeebench.] 

Suspicion of right, not knowledge enough for a binding elec- 
tion, 122. 



Tail, 

devise by tenant in, election raised by, 42. 

implied, 43. 
election by tenant in, whether binding on issue, 142. 
election applies to remainder after estate, 17, 18. 

Tenant. [See Life ; Tah, ; Common ; Joint.] 

TiMBEB, power in trustees to cut, inconsistent with dower, 74. 

Time, 

appointment void because out of, 82. 

or at wrong, 82. 
between will and death, whether it affects admission of 

evidence as to testator's property, 46, 47. 
from which receipts under document elected against must: 
be accounted for, 156. 



Index. 25T 

Time — cont inned. 

no limit of t. to right to elect, 146. 

unless injury to others and knowledge of right, 146. 
when too late to elect, 139, 140. lAnd see Delay.] 
long enjoyment under a document, not conclusive election 
if without necessary knowledge, 121. 
six years not conclusive, 127. 
ten years not conclusive, 122. 
fifteen, forty, years not conclusive, 130. 
Teust, 

superadded to appointment, 99 — 105. 
for sale, no bar to dower, 70. 

Tettstee, 

gift received by t. for A. and never reaching A. raises no 

election, 107. 
powers in, sundry, inconsistent with dower, 72 — 74. 

Two documents treated as one, 5. 



TJnboen Peesons, election in case of, 188. 
TJnsoxtnd Mtnd, election in case of person of, 188. 

VALtTE, 

interest of no, may raise election, 16. 

of teststtor's property, whether evidence of, admissible, 46 — 48.. 
property to be taken under document, if less than that 
against it, some evidence against raising election, 47. 
knowledge of the values of interests to be chosen between, 
120—127. 
whether indispensable, 128. 
action to ascertain, 129. 
of compensation to be made, how determined, 154. 

VoLTJNTAEY DEEDS, application of rule of election to, 4. 

Waivee, 

none by act done with other design, 148. 
needs full knowledge, 149. 
of right to know values, 129. 
E. O 
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Will, 

claims under a disputed and a later, 19. 

confirming invaKd settlement only operates as bequest, 107. 

incorporating a settlement by reference, 5. 

cbarge, by recital, 35. 
in substitution for deed is satisfaction and raises election, 78. 
deed in substitution for, is ademption and raises no election, 

77. 
made inoperative by subsequent act of testator, no election,. 

108. 
event, no election, 115. 
of infant, formerly good as to personalty, 95. 
unattested, formerly good as to personalty, 96. 
testator's recitals in, binding on the beneficiaries, 35, 36. 
unless perbaps clear mistake of fignires, 35. 

Wills Act (1 Vict. c. 26), 65, 66, 113. 
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that we have seen.'* — Law Students Journal, 

BUILDING SOCIETIES.— Wurtzburg on Building Societies,— 
The Law relating to Building Societies, with Appendices containing 
the Statutes, Regulations, Act of Sederunt, and Precedents of Rules 
and Assurances. Third Edition. By E. A. 'Wubtzbueo, Esq., 
Barrister-at-Law. Demy 8vo. 1895. ISs. 

"■Will be of use not only to lawyers but also to secretaries and directors of 
bunding societies. It is a carefully arranged and oaxefuUy written book."— 
Law Tvmea. 

CANALS.— Webster's Law Relating to Canals.— By Robbet O. 
Webstbe, Esq., Barrister-at-Law. Demy Svo. 1885. 11, Is. 

CARDI NAL RU LES.— fe "Legal Literpretation." 
CARRIERS.— Carver's Treatise on the Law relating to the Car- 
riage of Goods by Sea.— Third Edition. By Thomas Gilbeet 
Caetee, Esq., Q.O. Royal 8vo. 1900. {^In the press.) IZ. 16«. 

" A recognized authority." — Solicitors' Jowmdl. 
" A careful and accurate treatise."— iaw Qawrterly Bemew. 

Macnamara's Digest of the Law of Carriers of Goods and Pas- 
sengers by Land and Internal Navigation.— By WalieeHbnet 
Mactamaea, Esq., Barrister-at-Law, Registrar to the Railway 
Commission. Royal Svo. 1888. 1«- 8s, 

" A complete epitome of the law relating to camera of every class. '—SaOuiai/ 
Press. 

CHAMBER PRACTICE.— Archibald's Practice at Judges' Cham- 
bers and in the District Registries! with Forms of Summonses 
and Orders. Second Edition. By W. F. A. Aeohibald, Esq., Bar- 
rister-at-Law, and P. E. Vizaed, of the Summons and Order De- 
partment. Royal 12mo. 1886. 16». 

•»• All standard law Works are kejpt in Stock, m law calf and other bindings^ 
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CHANCERY, and Vide "Equity." 

Daniell's Chancery Practice. — ^The Practice of the Chancery Division 
of the High Court of Justice and on appeal therefrom. Sixth Edit. 
By L. FiEiK, E. C. Dtinn, andT. Ribion, assisted by W. H. Upjohn, 
Esqrs. , Barristers-at-Law. 2 vols, in 3 parts. 8vo. 1882-84. 6?. 6«. 
Daniell's Forms and Precedents of Proceedings in the Chancery 
Division of the High Court of Justice' and on Appeal there- 
from. Fourth Edition. By Chables Bueitet, B.A. Oxon., a 
Master of the Supreme Court. Royal 8vo. 1885. %l. 10«. 

Mews' Digest. — Vide "Digests," p. 11. 
CHARTER PARTIES.— Carver.— F5(fo "Carriers." 
' Leggett's Treatise on the Law of Charter Parties. — ^By Epoekb 
Leqgett, Solicitor and Notary Public. Demy 8vo. 1894. 25«. 

CHILDREN,— Hall's Law Relating to Children. By W. Claeib 
Ball, Esq., Barrister-at-Law. Demy 8to. 1894. 4s. 

CHURCH LAW. —Whitehead's Church Law.— Being a Concise 

Dictionary of Statutes, Canons, Regulations, and Decided Cases 

affecting the Clergy and Laity. Second Edition. By Benjauh 

Whitbhead, Esq., Barrister-at-Law. Demy 8to. 1899. 10«. 6d. 

*' A perfect mine of learning on all topics ecclesiastical." — Daily TeUgraph. 

The Statutes relating to Church and Clergy (reprinted from 
" Chitty's Statutes"), with Preface and Index. By Benjamin 
Whitehead, Esq., Barrister-at-Law. Royal 8vo. 1894. 6». 

CIVIL ENGINEERS.— Macassey and Strahan's Law relating to 
Civil Engineers, Architects and Contractors. — With a Chapter 
on Arbitrations. Second Edition. By L. LiviNasTON Maoabset and 
J. A. Steahan, Esqrs., Barristers-at-Law. Demy 8vo. 1897. 12s. 6rf. 

" Contains a statement of law and usage which is at once full and reliable." — 
Solicitors' Journal, July 10, 1897. 

COLLISIONS, — Marsden's Treatise on the Law of Collisions at 
Sea. — ^Fourth Edition. By RBonrAiJ) Q-. Maesden, Esq., Barrister- 
at-Law. Demy 8vo. 1897. II. 8«. 
"Mr. Marsden's hook stands without a rival." — Law Quarterly Seview. . 
*'May be relied upon as a trustworthy authority." — Shipping Gazette. 

COMMON LAW. — Chitty's Archbold's Practice. Fourteenth 
Edition. By Thomas Willbs-Ckitty, assisted by J. St. L. Leslie, 
Esqrs., Barristers-at-Law. 2 vols. Demy Svo. 1885. (Published 
at 31. 13s. 6rf.) Reduced to net, 30s. 

Chitty's Forms,— Vide "Forms." 

Elliott's Outlines of Common Law. — Specially prepared for Stu- 
dents. By Mabtin Elliott, Esq., Barrister-at-Law. Demy 8vo. 
1898. 10s. 6d. 

" Will prove of the greatest assistance to students."— iow Times. 

Mews' Digest.— ri<fe "Digests," p. 11. 

Pollock and Wright's Possession in the Common Law.— 
Parts I. and II, by Sir F. Pollock, Bart. , Barrister-at-Law Part III. 
by R. S. Weight, Esq., Barrister-at-Law. 8vo. 1888. 8s. 6d. 

Shirley. — Vide "Leading Cases." 

Smith's Manual of Common Law.— For Practitioners and Students. 
Comprising the Fvmdamental Principles, with useful Practical Rules 
and Decisions. By Josiah W. Smith, B.C.L., Q.C. Eleventh Edit. 
By C. Spuelino, Esq., Barrister-at-Law. Demy Svo. 1898. 15s. 
"The arrangement is clear and methodical, and -will increase the usefulness 
of the work, not only for elementary study, but as a handy book of reference."— 
juaw Quarterly Review, 

%* All standard Law Works are iepf in Stock, in Imo Cftlf. and other binainas. 
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COMPANY LAW.— Hamilton's Manual of Company Law. By 
WiT.TTATvr I"eedkbiok: HAmLTON, LL.D. (Lond.), assisted by K. Gr. 
METCAiFE,ir.A.,Esqrs.,Barristers-at-Law. DemySvo. 1891. 12s. 6d. 
Palmer's Company Law. — A Practical Handbook for Lawyers and 
Business Men. Based on Lectures delivered in the Inner Temple 
Hall at the Request of the Council of Legal Education. With an 
Appendix containing' the Companies Acts, 1862 to 1898, and Rules. 
Second Edit. By EBiNois Beattfobt Paxmbe, Esq. , Barrister-at-La-w, 
Author of " Company Precedents, " &c. Royal 8vo. 1898. I2s. 6d. 

" The work is a marvel — for deaxness, fulness, and accuracy, nothing could 
be hetter." — Law Notes. 

" Of especial use to students and business men -who need a clear exposition by 
a master hand." — Law Journal. 

" The subject is dealt "with iu a deax and comprehensive manner, and ia such ' 
a "way as to be intelligible not only to la^vyers but to others to whom a knowledge 
of Company Law may be essential." — Law Students' Journal. 

" All the principal topics of company are dealt with in a substantial maimer, 
the arrangement and typography are excellent, and the whole of the Statute 
I.aw — an indispensable adjunct — is collected in an appendix. Perhaps what 
practising lawyers and business men will value most is the precious 

quality of practicality." — Law ^uarterlj/ Remew. 

*' Popular in style, also accurate, with sufficient references to authorities to 
make the book useful to the practitioner." — The Times. 

Palmer's Private Companies and Syndicates, their Eormation and 
Advantages ; being a Concise Popular Statement of the Mode of Con- 
verting a Business into a Private Company, and of establishing and 
working Private Companies and Syndicates for Miscellaneous Pur- 
poses. Fifteenth Edition. By F. B. Pat.htkr, Esq., Barrister-at- 
Law. 12mo. 1899. Met, Is. 

Palmer's Shareholders, Directors, and Voluntary Liquidators' 
Legal Companion. — A Manual of Every-day Law and Practice for 
Promoters, Shareholders, Directors, Secretaries, Creditors, Solicitors, 
and Voluntary Liquidators of Companies under the Companies Acts, 
1862 to 1890, with Appendix of useful Eoims. Nineteenth Edit. By 
F. B. Pauseee, Esq., Barrister-at-Law. 12mo. 1900. Mi, 2s. 6d. 

See also "Conveyancing" and "Winding-up." 

COMPENSATION, — Cripps' Treatise on the Principles of the 
Law of Compensation. Fourth Edition. By C. A. Ceipps, Esq., 
Q.C. Royal 8vo. 1900. [Nearly ready.) 

" An accurate exposition of the law." — Law Journal. 

COMPOSITION DEEDS. — Lawrance.— r«<?« "Bankruptcy." 

CONDITIONS OF SALE.— Webster.— r»<Z« "Vendors and Pur- 
chasers." 

CONFLICT OF LAWS.— Campbell's Ruling Cases. Vol. Y.— tide 
"Digests," p. 10. 
Dicey's Digest of the Law of England with reference to the 
Conflict of Laws.— ByA.V.DiOET,Esq., Q.C, B.O.L. WithNotes 
of American Cases, by Professor Mooke. Royal 8vo. 1896. 11. Ws. 
" One of the most valuable books on English law which has appeared for 
some time. Thorough and minute in the treatment of the subject, cautious and 
judicial in spirit, this work is obviously the result of protracted labour."— Tie 
Times. ' 

CONSTITUTION.— Anson's Law and Custom of the Constitution. 
By SirWiuiiM R. Anson, Bart., Barrister-at-Law. Demy 8vo. 
Parti. Parliament. Third Edition. 1897. 12s. 6d. 

Part II. The Crown. Second Edition. 1896. 14*. 

CONTRACT OF SALE.— Blackburn.— Fii^e "Sales." 

Moyle's Contract of Sale in the Civil Law.— By J. 3. Moyhe, 

Ifisq., Barrister-at-Law. 8vo. 1892. 10s. 6d. 

*»* All standard Law Works are kept in Stock, in law calf and other lindififfs. 
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CONTRACTS. — Addison on Contracts. — ^A Treatise on the Law of 
Contracts. 9th Edit. By Hoeaoe Smith, Esq., Bencher of the Inner 
Temple, Metropolitan Magistrate, assisted by A. P. Pbeoevai. Keep, 
Esq., Barrister-at-Law. Royal 8vo. 1892. 21. 10». 

" This and the companion tareatise on the law of torte are the most complete 
works on these Bubjects, and form an almost Indispensable part of every lawyer's 
library."— £a«i Journal. 

Anson's Principles of the English) Law of Contract. — By Sir 
W. R. AusoN, Bart., Barrister-at-Law. Ninth Edit. 1899. 10e.6d. 

Campbell's Ruling Cases. Vol. Yl.— Viile "Digests." 

Finch's Selection of Cases on the English Law of Contract. — 
Second Edition. Roy. 8to. 1896. 28«. 

Fry. — Vide "Specific Performance." 

Leake's Law of Contracts. — A Digest of Principles of the Law of 
Contracts. Third Edition. By Stephen Mabtin Leake, Esq., 
Barrister-at-Law. Demy 8vo. 1892. 32». 

" Complete, accurate, and easy of reference.'* — BolicUor^ JowmaL, 
** Clear, concise, accurate, and exhaustive." — Lavi Times. 

Pollock's Principles of Contract. — Being a Treatise on the General 
Principles relating to the Validity of Agreements in the Law of 
England. Sixth Edition. By Sir Ebedeeiok Poijock, Bart., Bar- 
rister-at-Law, Author of "The Law of Torts," "Digest of the 
Law of Partnership," &o. Demy 8vo. 1894. 28». 

''A work which, in our opinion, shows great ability, a discerning intellect, a 
comprehensiTe mind, and painstakjng industry." — Lww Journal. 

CONVEYANCING.— Briokdale& Sheldon.— F«fe "Land Transfer." 
Dart. — Tide "Vendors and Purchasers." 

Dickins' Precedents of General Requisitions on Title, with Ex- 
planatory Notes and Observations. Second Edition. By Heebebt 
A. DiOKiNS, Esq., Solicitor. Royal 12mo. 1898. 5«. 

" We cannot do better than advise every lawyer with a conveyancing practice 
to purchase the little book and place it on his shelves forthwith." — Law Notes. 

Greenwood's Manual of the Practice of Conveyancing, showing 
the present Practice relating to the daily routine of Conveyancing in 
SoUoitors' Of&ces. To which are added Concise Common Eorms in 
Conveyancing. — ^Ninth Edit. Edited by Habby Geeenwood, M.A., 
LL.D., Esq., Barrister-at-Law. Roy. 8vo. 1897. 20s. 

" The nintii edition will maintain the reputation which the work has long ago 
acquired of being one of the best expositions which the English lawyer possesses 
of the present practice relating to the daily routine of conveyancing in solicitors* 
offices. We have tested it at various points of a somewhat critical character, and 
have no hesitation in pronouncing it up to date and in every way reliable as a 
guide to modem conveyancing practice.*' — LiteraiuTe. 

" We should like to see it placed by his principal in the hands of every articled 
clerk. One of the most useful practical works we have ever seen." — Law Stu. Jo, 

Hood and Challis' Conveyancing and Settled Land Acts, and 
some other recent Acts affecting Conveyancing. "With Commentaries. 
By H. J. Hood and H. W. Chalus. Fifth Edition. By H. W. 
Ceailis, assisted by J. I. SraBLma, Esqrs., Barristers-at-Law- 
Royal 8vo. 1898. 18j. 

" That learned, excellent and useful ■woik."— Law Times. 
"This is the best collection of conveyancing statutes with which we are 
acquainted. . . . The excellence of the commentaries which form part of this 
book is so well known that it needs no recommendation from us.'* — Law Journal, 

Jackson and Gosset's Precedents of Purchase and Mortgage 
Deeds. — By W. Howland Jaokson and Thobold Gosset, Esqrs., 
Barristers-at-Law. Demy 8vo. 1899. 7«. 6d. 

"Not the least merit of the collection is that each Precedent is complete in 
itself, 80 that no dipping about and adaptation from other parts of the book are 
necessary."— £a«i Journal, Dec. 30, 1899. 

%* This forms a companion volume to " Investigation of Title" by 

the same Authors, vide p. 17. 
Morris. — Vide "Patents." 
*,(,* A.U standard Law Works are kept in Stock, in law calf and other bindings. 
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CONVEYANCl NG— «>«««««(«. 
Palmer's Company Precedents. — Tot use in relation, to CompanieH 
subject to the Companies Acts. 

Part I. COMPANY FOKMS. Arranged as follows :— Promoters, 
Prospectuses, Underwriting, Agreements, Memoranda and Articles 
of Association, Private Companies, Employes' Benefits, Eesolutions, 
Notices, Certificates, Powers of Attorney, Debentures and Debenture 
Stock, Banidngand Advance Securities, Petitions, Writs; Pleadings, 
Judgments and Orders, Reconstruction, Amalgamation, Special Acts. 
Witi Cbpious Notes and an Appendix containing the Acts and Kulea. 
Seventh Edition. By Eeauois Beaufoet Paijiee, Esq. , Barrister-at- 
Law, assisted by the Hon. Chaeles Macnaqhten, Q.O., and Aethue 
John Chittt, Esq., Barrister-at- Law. Royal 8vo. 1898. 36«. 

*' No company lawyer can afford to be ■without it." — Law Journal, 

Part n. WINDING-UP FOEMS AND PEACTICE. Arranged as 
follows : — Compulsory Winding-Up, Voluntary Winding-Up, Wind- 
ing-Up under Supervision, Arrangements and Compromises, with 
Copious Notes, and an Appendix of Acts and Rules. Eighth Edition. 
By Feaitcis Bkatjpoet Pat.thtie, assisted by Eeank Evans, Esqrs., 
Barristers-at-Law. Royal 8vo. 1900. 32s. 

*' Palmer's * Company Precedents ' is the book par excellence for practitioners. 
There is nothing we can think of which should be within the covers which we do 
not find." — Law Journal. 

Part in. DEBENTTJEES AND DEBENTTJEE STOCK, including 
Debentures, TrustDeeds, Stock Certificates, Resolutions, Prospectuses, 
Writs, Pleadings, Judgments, Orders, Receiverships, Notices, Mis- 
cellaneous. With Copious Notes. Eighth Edition. By Eeancis 
Beatjtoet Paimee, Esq., Barrister-at-Law. Royal Svo. 1900. 21s. 

" The result of much careful study Simply invaluable to debenture- 
holders and to the legal advisers of such investors." — Financial 2^ews, March 15, 
1900. 

"Embraces practically the whole law relating to debentures and debenture 

stock Must take front rank among the works on the subject." — Law 

Times, March 24, 1900. 

Prideaux's Precedents in Conveyancing — With Dissertations on 
its Law and Practice. 18th Edit. By John Whitoombe, assisted by 
Benjamin Lennaed Chebet, Esqrs., Barristers-at-Law. 2 vols. 
Royal 8 vo. {In the press.) 

" * Prideaux ' is the best work on Conveyancing." — Law Journal. 

** Accurate, concise, clear, and comprehensive in scope, and we kiiow of no 
treatise upon Conveyancing which is so generally useful to the practitioner."— 
Law Tvmes. 

"Eecent legislation has compelled the Editor to re-wnte some of the pre- 
liminary dissertations. He has evidently taken great pains to incorporate the 
effect of the Land Transfer Act of 1SS7."— The Times. 
CORONERS. — Jervis on Coroners, — The Coroners Acts, 1887 and 
1892. With Forms and Precedents. Sixth Edition. By B. E. 
TVf- FrjTrc-TMn-tt , Esq., Barrister-at-Law. Post Svo. 1898. IDs. 6d. 

" In all respects adequate and exhaustive."— iaw Times. 
COSTS,— Johnson's Bills of Costs in the High Court of Justice 
and Court of Appeal, in the House of Lords and the Privy Council ; 
with the Scales of Costs and Tables of Fees in use in the Houses of 
Lords and Commons, relative to Private BiUs ; Election Petitions, 
Parliamentary and Municipal. Inquiries and Arbitrations under the 
Lands Clauses Consolidation Act and other Arbitrations.^ Proceed- 
ings in the Court of the Railway and Canal Commission, in the 
County Court and the Mayor's Courts. The Scales of Costs and 
Tables of Fees in use in the Court of Passage, Liverpool, and Con- 
veyancing Costs ; with Orders and Rules as to Costs and Court Fees, 
and Notes and Decisions relating thereto. By Hoeaob Maxwell 
Johnson, Esq., Barrister-at-Law. Royal 8vo. 1897. U. 12«. 

" It is difficult to conceive how any costs clerk or solicitor can go wrong with 
a work of this kind to guide him,"— Law Times. 

" We consider the book marvellously accurate, and we axe able to commend 
it in all confidence. On the law of bills of costs the practitioner, let his businesa 
be as wide as it may, wants nothing but such a work as the one before us." — 
Law Notes. 

* * All standard law Works are kept in Stock, in law calf and other lindings. 
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COSTS — continued. 

Summerhays and Toogood's Precedents of Bills of Costs. 
Seventh Edition. By Thobhton Tooqood, Thomas Chaeles Sbmmeb- 
HATS, and C. Glmeet Baebee, Solicitors. Koyal 8vo, 1896. \l. 10s. 
Webster's Parliamentary Costs.— Private Bills, Election Petitions, 
Appeals, House of Lords. Fourth Edition. By 0. CAVAHAaH, Esq., 
Barrister-at-Law. Post 8vo. 1881. 20s. 

COUNTY COURT APPEALS.— Chamler's Law and Practice re- 
lating to County Court Appeals; Mandamus, Proliibition, and 
Certiorari. By Daotbl Chamiee, Esq. Demy 8vo. 1896. 10s. 

COUNTY COURTS. — The Annual County Court Practice, 

1900. — By His Honour Judge Smtlt, Q.C. 2 vols. 8vo. 1?. 5s. 
*' Invaluable to the County Court practitioner." — Law Journal. 
COVENANTS.— Hamilton's' Concise Treatise on the Law of 

Covenants. — By G. Baldwin Hamilton, Esq., Barrister-at-Law. 

Demy 8vo. 1888. 7s. 6rf. 

CRIMINAL LAW.— Arch hold's Pleading, Evidence and Practice in 

Criminal Cases. — With the Statutes, Precedents of Indictments, &o. 

Twenty-second Edition. By "Wilijam !F. Ceaies and Guy Stepttrn- 

SON, Eeqrs., Barristers-at-Law. Demy 8vo. 1900. 11. lis. 6d. 

" Archbold ' is the one indispensable book for every barrister or solicitor who 

practises regularly in the criminal Courts." — Solicitors* Journal^ March 3, 1900. 

Chitty's Collection of Statutes relating to Criminal Law. — (Ke- 
printed from ' ' Chitty' s Statutes. ' ' ) With an Introduction and Index. 
By W. E. Ceaies, Esq., Barrister-at-Law. Eoyal 8vo. 1894. 10s. 

Disney and GundrVs Criminal Law. — A Sketch of its Principles 
and Practice. By Hbney W. Disney and HaeoM) Gundby, Esqrs., 
Barristers-at-Law. Demy 8vo. 1896. 7s. &d. 

''We think we have here just what students want. The work is based upon a 
perfect knowledge of the statute law, and is compiled from the best and most 
recent authorities." — Law Times. 

Kershaw's Brief Aids to Criminal Law. — With Notes on the Pro- 
cedure and Evidence. By Hilton Kebshaw, Esq., Barrister-at- 
Law. Eoyal 12mo. 1897. 3«. 

Mews. — Vide "Digest." 

Roscoe's Digest of the Law of Evidence in Criminal Cases. — 
Twelfth Edition. By A. P. Peeoevai. Keep, Esq., Barrister-at- 
Law. DemySvo. 1898. II. lis. &d. 
"To the criminal lawyer it is his guide, philosopher and friend. "What 
Hoscoe says most judges vnil accept without question." — Laiw Times. 

Russell's Treatise on Crimes and Misdemeanors. — Sixth Edit. 
By Hobace Smith, Esq., Metropolitan Police Magistrate, and A. P. 
Pbecetal Keep, Esq. 3 vols. Eoy. 8vo. 1896. 61. 16s. 6rf. 

" No library can be said to be complete without the new edition of Eussell on 
Crimes." — Law Times. 

" Indispensable in every Court of criminal justice here and in our Colonies." 
—The Times. 

Shirley'sSketchofthe Criminal Law. — Second Edition. ByCHABXiB 
Stephen Huhtee, Esq., Barrister-at-Law. Demy 8vo. 1889. 7s. 6d. 

Warburton. — Vide " Leading Cases." Thring, — Vide "Navy." 
DEATH DUTIES.— Freeth's Acts relating to the New Death Duty, 
vrith an Introduction, A Digest, Copious Notes, and an Appendix 
containing the Estate Duty Forms, and the Rules. Second Edition. 
By Evelyn Eeeeth, Esq., Deputy-ControUer of Legacy and Succes- 
sion Duties. Demy 8vo. 1897, 12s. 6d. 
" The official position of the Author renders his opinion on questions of proce- 
dure of great value, and we think that this book will be found very us^ul to 
solicitors who have to prepare accounts for duty." — Solicitors' Journal. 

Harman's Finance Act, 1894, so far as it relates to the Death Duties. 

With an Introduction and Notes, and an Appendix of Forms. By 

J. E. Haeman, Esq., Barrister-at-Law. Eoyal 12mo. 1894. 6s. 

*,* All standard Law Wer/es are Icept in Stock, in law calf and other bindings. 
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DEBENTURES AND DEBENTURE STOCK,— Palmer.— Fiffe 
" Conveyancing." 

DECISIONS OF SIR GEORGE J ESSEL— Peter's Analysis and 
Digest of the Decisions of Sir George Jessel ; -with. Notes, &o. 
By Apslet Peteb Petek, Solicitor. Demy 8vo. 1883. 16». 

DIARY.— Lawyers' Companion (The) and Diary, and London and 
Provincial Law Directory for 1900.— For the use of the Legal 
Profession, Public Companies, .Tustioes, Merchants, Estate Agents, 
Auctioneers, &o., &o. Edited by Edwin Latmajt, Esq., Barrister-at- 
Law ; and contains Tables of Costs in the High Court of Judicature 
and County Court, &c. ; Monthly Diary of County, Local G-ovemment, 
and Parish Business ; Oaths in Supreme Court ; Summary of Sta- 
tutes of 1899 ; Alphabetical Index to the Practical Statutes since 
1820 ; Schedule of Stajnp Duties ; Legal Time, Interest, Discount, 
Income, Wages and other Tables ; the New Death Duties ; and a 
variety of matters of practical utility : together with a complete List 
of the English Bar, and London and Country Solicitors, with date of 
admission and appointments. Published aVwt tatt. t. Fifty-fourth 
Issue. 1900. 

Issued in the following forms, octavo size, strongly bound in cloth : — 

1. Two days on a page, plain . . . ■ . ,. . 6s.Qd. 

2. The above, inteei.eaved with plain paper or blotting paper . 7 

3. Two days on a page, ruled, wifii or without money columns . 5 6 

4. The above, with money columns, utteeleavbd with plain paper 

or blotting paper 8 

6. Whole page for each day, plain . . . . . .76 

6. The above, imtkrt.waved with plain paper or blotting paper . 9 6 

7. Whole page for each day, ruled, vrith or without money columns 8 6 

8. The above, isteeleaved with plain paper or blotting paper 10 6 

9. Three days on a page, ruled blue lines, without money columns . 3 6 

10. The above, intekleaved with blotting paper . . . .46 

The Diary contains memoranda of Legal Btisiness, throughout the Tear, with 
an Index for ready reference. 

1^" The Diary can be obtained interleaved with, blotting 

paper. 

" The amount of information packed within the covers of this well-known 
book of reference is almost incredible. Ija addition to the Diary, it contains 
nearly 800 pages of closely printed matter, none of which could he omitted without, 
perhaps, detracting from the nsefnlness of the book. The publishers seem to 
have made it their aim to include in the Companion every item of information 
which the most exacting lawyer conld reasonably expect to find in its pages, 
and it may safely be said that no practising solicitor, who has experienced the 
luxury of having it at his elbow, will ever be likely to try to do without it."— 
Law JovTTud. 

DICTIONARY. — The Pocket Law Lexicon. — Explaining Technical 
Words, Phrases and Maxims of the English, Scotch and Eoman Law, 
to which is added a complete List of Law Reports, with their Abbre- 
viationa. Third Edit. By Henby G. Eawson and James F. Eemnant, 
Esqrs., Barristers-at-Law. Fcap. 8vo. 1893. 6«. 6<f. 

•* A wonderful little legal Dictionary." — Ivde/mwm' s Lajw Students^ Jowmal, 
Wharton's Law Lexicon. — Forming jin Epitome of the Law of Eng- 
land and containing full Explanations of the Technical Terms and 
Phrases thereof, both Ancient and Modem; including the various 
Legal Terms used in Commercial Business. Together with a Trans- 
lation of the Latin Law Maxims and selected 'Titles from the Civil, 
Scotch and Indian Law. Ninth Edition. By J. M. Lelt, Esq., 
Barrister-at-Law. Super-royal 8vo. 1892. U. 18s. 

*' On almost every point both student and practitioner can gather information 
from this invaluable book, which ought to be in every lawyer's oilice." — Law Notes. 

" One of the first books which every articled clerk and bar student should pro- 
cure." — Law Students^ Journal. 
* * All standard Law TForka are Tcept in Stock, in law calf and other bindings. 
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DIGESTS.— Campbell's Ruling Cases.— Arranged, Annotated, and 
Edited by Eobebt Campbell, of Lincoln's Inn, Esq., Barrister- at- 
Law, Advocate of the Scotch Bar, assisted by other Members of the 
Bar. With American Notes by lEvraa Bao-wira, formerly Editor of 
the American Reports, and the Hon. Leonaed A. Jones. Eoyal 8vo. 
1894-1899. Salf vellum, gilt top, net, each 25e. 

The following Volumes have been published : — 



I. — Abandonment— Action. 

II.— Action— Amendment. 

III. — Ancient Light— Banker. 

IV.— Bankruptcy— Bill of Lading. 

v.— Bill of Sale— Conflict of Laws. 

VI.— Contract. 
VII. — Cdnversion — Counsel. 
Vill.— Criminal Law — Deed. 

IX.— Defamation — Dramatic and 
Musical Copyright. 



X. — Easement — Estate. 
XI. — Estoppel- Execution. 
XII.— Executor — Indemnity. 
XIII. — Infant— Insurance. 
XIV. — Insurance— Interpretation. 
XV. — Judge — Landlord and Tenant. 
XVI. — Larceny — IVIandate. 
XVII.— Manorial Right— Mistake. 
XVIII. — Mortgage— Negligence, 
XIX. —Negligetice— Partnership. 
XX. — Patent. [Nearly ready.) 

XXI.— Payment— Purchase for Value without Notice. (In the press.) 
XXII. — Quo Warranto — River. [In preparation.) 

*^* The Volumes are sold separately. 

An Addendum, containing, under the appropriate title and rule, Notes of 
Cases published since the issue of Volume I., together with a complete Index 
of Cases and a general Index to the first 10 Volumes, thus bringing all the 
Volumes up to date. SoyalSvo. 1897. Salf vellum, net, 20s. 
V SPECIAL OFFER TO NEW SUBSCEIBEES : 
Vols. 1 to 20, Abaotjonment — Patent, with Index to Vols. 1 to 10, net, £20. 
Plan oh the Wobk. 
All the useful authorities of English Case Law, from the earliest period 
to the present time, on points of general application, are collected and 
arranged in alphabetical order of subjects. 

The matter under each alphabetical heading is arranged in sections, in 
an order indicated at the commencement of the heading. The more im- 
portant and Ruling Cases are set forth at length, subject only to abridg- 
ment where the original report is unnecessarily diffuse. The eflEect of 
the less important or subordinate cases is stated briefly in the Notes. 

The aim of the Work is to furnish the practitioner with English Case 
Law in such a form that he wiU readily fcad the information he requires 
for ordinary purposes. The Ruling Case will inform him, or refresh his 
memory, as to the principles ; and the Notes will show in detail how the 
principles have been applied or modified in other cases. 
The Work wUl be completed in 25 Volumes. 

" One of the most ambitioas, and ought to be, when it is complete, one of the 
most generally useful legal works which the present century has produced." — 
Literature. 

" A perfect storehouse of the principles established and illustrated by our 
case law and that of the United States," — Law Times. 

" The general scheme appears to be excellent, and its execution reflects the 
•greatest credit on everybody concerned. It may, indeed, be said to constitute, 
for the present, the high-water mark of the science of book-making." — Sat. Rev. 
" A Cydopsedia of law .... most ably executed, learned, accurate, clear, 
concise ; but perhaps its chief merit is that it impresses on us wnat the practising 
English lawyer is too apt to forget— that Jilnglish law really is a body of prin- 
ciplea." — Th£ British Review. 

" The Series has been maintained at a high level of excellence."— Z^ Times, 
September 20th, 1899. 

Dale and Lehmann's Digest of Cases, Overruled, Not Followed, 
Disapproved, Approved, Distinguished, Commented on and 
specially considered in the English Courts. By Chas. Wh. 
Mitcalfe Dale, and Rudoli' Chakbees Lehmaijn, assisted by Chas. 
H. L. Neibh, and Heebeet H. Child, Esqrs., Barristers-at-Law! 
Royal 8vo. 1887. (Published at 21. 10»,) Seduced to net, 25»! 

•,"* All standard Law Works are kept in Stock, in law calf and other bindings. 
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DIGEST S — continued. 

Marsden. — Vide "Shipping." 

Mews' Digest of Cases relating to Criminal Law down to the 
end of 1897. — By John Mews, Esq., Barrister-at-La-w. Eoyal 
8to. 1898. 26». 

MEWS' DIGEST OF ENGLISH CASE LAW.— Containing the Reported 
Decisions of the Superior Courts, and a Selection from those of the 
Irish Courts, to the end of 1897. Under the general Editorship of 
John Mewb, assisted by W. F. Baeey, E. E. H. Bieoh, A. H. 
BiTTLESTON, B. A. Cohen, W. I. Cook, E. W. Hanbell, J. S. 
Hbndeeson, a. Laweenoe, J. M. Lelt, E. C. Mackenzie, 
E. Manson, E. C Mabsden, H. J. Newbolt, A. E. Eandail, 
J. ErrcHiE, J. Smith, J. F. Waley, T. H. Walkke, and "W. A. Q. 
Woods, Esqrs., Barristers-at-Law. In 16 vols. Eoyal 8vo. £20 
(Sound in half calf , gilt top, £3 net extra.) 

"A vast undertaking. . . . "We have tested several parts of the work, with the 
result of confirming our impression as to the accuracy of a work which is Indis- 
pensahle to lawyers." — Tke Times. 

%* Lists of Cases followed, overruled, questioned, &o., have been 
omitted from this Digest, but the Publishers hAve in preparation a New 
Edition of Dale and Lehmann's " Oveeeuled Cases" brought down 
to the end of 1899, by W. A. C "Woods and J. Eitohie, Eaqrs., 
Barristers-at-Law. 

The Annual Digest for 1898. By John Mews, Esq., Barrister-at- 
Law. Eoyal 8vo. 1899. 16«. 

%* This Digest is also issued quarterly, each part being cumulative. 
Price to Subscribers, for the four parts payable in advance, net 17«. 

Law Journal Quinquennial Digest, 1890-95, — An Analytical 
Digest of Cases Published in the Law Journal Eeports, and the Law 
Eeports, from Michaelmas Sittings, 1890, to Trinity Sittings, 1895. 
By Geoeoe a. Steeeten, Esq., Barrister-at-Law. 1896. II. 10s. 

*^* To Subscribers to the Law Journal Eeports, net 5s., postage 6d. 
"Extremely well done, with abundance of headings and cross references . . . 
could not be done better." — Law Times. 

Talbot and Fort's Index of Cases Judicially noticed (1865 — 
1890) ; being a List of all Cases cited in Judgments reported from 
Michaelmas Term, 1865 to the end of 1890, with the places where 
they are so cited. — By Geoeoe John Taxbot and Hush Foet, Esqrs., 
Barristers-at-Law. Eoyal 8vo. 1891. 25s. 

** This ia an invaluable tool for the worker among cas^s." — Solicitors^ Journal. 

DISCOVERY, — Sichel and Chance's Discovery. — The Law relating 
to Interrogatories, Production, Inspection of Documents, and Dis- 
covery, as well in the Superior as in the Inferior Courts, together with 
an Appendix of the Acts, Forms and Orders. By "Waltee S. Sichel. 
andWiLLiAMCHANCE,Esqrs.,Barristfcr8-at-Law.Demy8vo. 1883. 12s. 

DISTRESS. — Oldham and Foster on the Law of Distress. — A 
'Treatise on the Law of Distress, "with an Appendix of Forms, Table 
of Statutes, &o. Second Edition. By Aethue Oldham and A. La 
TeobeFosteb, Esqrs., Barristers-at-Law. Demy 8vo. 1889. 18s. 

DISTRICT COUNCILS.— Chambers' Digest of the Law relating 
to District Councils, so far as regards the Constitution, Powers 
and Duties of such Councils (including Municipal Corporations) ' in 
the matter of Public Health and Local Government. Ninth Edition. 

By Geoeqe F. Chambees, Esq., Barrister-at-Law. Eoyal 8vo. 

1895. 10»- 

• * All standard Law Worhe a/re hept m Steele, in Jaw calf and other Imdmgs, 
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DIVORCE.— Browne and Powles' Law and Practice in Divorce 
and Matrimonial Causes. Sixth Edition. ByL. D.Powlbs, Esq., 
Banister-at-Law. Demy 8to. 1897. 2Ss. 

"The practitioner's etandaid work on divorce practice."— Zaai Qiiar, Eev. I 
Kelly's French Law.— Vide "Marriage." 

DOGS. — Lupton's Law relating to Dogs,— By Peedeeiok Luptow, 
Solicitor. Koyal 12mo. 1888. 6«. 

DOMESDAY BOOK AND BEYOND.— Three Essays in the Early 
History of England. By Professor Maitlamd. 1897. 8to. 16«. 

EASEMENTS.— Campbell's RulingCases. Vol. X.— F«&" Digests." 

Goddard's Treatise on the Law of Easements.^BT John Lkt- 
BOTJBN GODDAED, Esq., Barrister-at-Law. Eifth Edition. Demy 
8to. 1896. II. 5«. 

" Has taken its place as a standard treatise by virtue of that best evidence 
of merit, the favour of those for whom it was written." — J. of BrUiah Architects. 

"Nowhere has the subject been treated so exhaustively, and, we may add, 
so scientifically, as by Mr. Goddard. "We recommend it to the most carefiu study 
of the law student, as weU as to the library of the practitioner." — Law Times. 

Innes' Digest of the Law of Easements. Sixth Edition. By 
L. C. luHBB, lately one of the Judges of Her Majesty's High Court 
of Judicature, Madras. Koyal 12mo. 1900. la. 6d. 

" Constructed with considerable care and pains." — Law Journal. 

"We have only the pleasing duty remaining of recommending the book to those 
in seardi of a concise ^eatise on the law of Easements." — Law ^otes. 

ECCLESIASTICAL LAW.— Phillimore's Ecclesiastical Law of the 
Church of England. By the late Sir Robbbt PHmuMOEB, Bart., 
D.C.L. Second Edition, hy his son Sir Waiteb Geoeoe Feank 
Phillimoee, Bart., D.C.L., assisted by C. E. Jemmett, B.C.L., 
LL.M., Barrister-at-Law. 2 vols. Hoyal 8vo. 1895. SI. 3«. 

" The famous treatise of Sir Kobert Pbillimore will continue to hold a foremost 
place in our legal literature." — Law Times. 

' ' The task of re-editing Phillimore's ' Ecclesiastical Law ' was not an easy one. 
Sir "Walter PhiUimore has executed it with brilliant success. He has brought to 
the work all his father's subdued enthusiasm for the Church, he has omitted 
nothing that lent value to the original treatise, he has expunged from it what 
could be spared, and has added to it everything that the ecclesiastical lawyer 
can possibly need to know." — Law Journal. 

Whitehead's Church Law. — Being a Concise Dictionary of Statutes, 

Canons, Regulations, and Decided Cases affecting the Clergy and 

Laity. Second Edition. By Benjamin Whiteheai), Esq., Banister- 

at-Law. Demy 8to. 1899. ' 10*. 6d. 

" A perfect mine of learning on all topics ecclesiastical." — Daily Telegraph. 

ELECTION IN EQUITY.— Serrell's Equitable Doctrine of 
Election. By GKOEaE Seeeei.l, M.A., LL.D., Esq., Barrister-at- 
Law. Boyal 12mo. 1891. 7». 6rf. 

ELECTIONS.— Day's Election Cases in 1892 and 1893.- Beinga 
Collection of the Points of Law and Practice, together -with Reports 
of the Judgments. By S. H. Dat, Esq.,' Barrister-at-Law, Editor 
of "Rogers on Elections." Royal 12mo. 1894. 7s. 6rf. 

Hedderwick's Parliamentary Election Manual ! A Practical 

Handbook on the Law and Conduct of Parliamentary Elections 

in Great Britain and Ireland, designed for the Instruction and 

Guidance of Candidates, Agents, Canvassers, Volunteer Assistants, 

■ &c. By T. C. H. Hkddeewick, Esq., Banister-at-Law. Demy 

12mo. 1892. 7». 6d. 

" Clear and well arranged."— Xuui Quarterly Seviea. 

*,* AH standard Zaw Works are kept in Stock, in late oalf and other hitidinffs. 
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ELECT\ONS—coniinuea. 
Rogers' Law and Practice of Elections, — 

Vol. I. Reoistbation, including the Praotioe in Regfistratiou 
Appeals; Parliamentary, Munioipal, and Local Government; with 
Appendices of Statutes, Orders in Council, and Eorms. Sixteenth 
Edition. By Matjbicb Powbil, Esq., Barrister-at-Law. Royal 
12mo. 1S97.. U. Is. 

" The practitioner will find mthin these covers everything which he can be 
expected to know, well axranged and caiefully stated."— ikwo Times. 

Vol. II. PAEUAiEENTAET Eleotions AMD PETITIONS ; with Appen- 
dices of Statutes, Rules and Forms. Seventeenth Edition. By 
S. H. Day, Esq., Barrister-at-Law. Royal 12mo. 1895. IZ. Is. 

"The leading book on the difficult subjects of elections and election peti- 
tions." — Lalv Times. 

" A very satisfactory treatise on election law." — Solicitors* Journal. 

Vol. III. MlTNIOIPAI. ANB OTHEE ELECTIONS AND PETITIONS, with 

Appendices of Statutes, Rules, and Forms. Seventeenth Edit. By 
SA3nraxH.DAT, Esq., Barrister-at-Law. Royal 12mo. 1894. IZ. Is. 
This Volume treats of Elections to Municipal Councils [ineluding the 
City of London), County Councils, Parish Councils, Mural and Urban 
District Councils, Boards of Guardians (within and without Zondon), 
Metropolitan Vestries, School Boards. 

EMPLOYERS' LIABILITY,— Moz!ey-Starl<.— F«« " Arhitration." 
Robinson's Employers' Liability under the Worknnen's Com- 
pensation Act, 1897, and the Employers' Liability Act, 1880 f 
with the Rules under the Workmen's Compensation Act, 1897, 
By Aeikite Robinson, Esq., Barrister-at-Law Second Edition. 
Including Precedents of Schemes of Compensation under the Work- 
men's Compensation Act, 1897, certified by the Registrar of Friendly 
Societies. By the Author and J. D. Stuaet Sim, Esq., Barrister- 
at-Law, Assistant Registrar of Friendly Societies. Royal 12mo. 
1898. 7s. 6d. 

"This book commences with a short but clear simmiary of the law of 
employers' liability, in which the changes made by the new Act are pointed 
out." — Law Journal. 

ENGLISH LAW,— Pollock and Maitland's History of English Law 
before the time of Edward I. — By Sir Feedeeick Pollock, Bart., 
and Feed. W. Maitland, Esq., Barristers-at-Law. Second Edition. 
2 vols. roy. 8vo. 1898. 40s. 

EQUITY, a«(? Ft* CHANCERY. 

Mews' Digest.— Fi* "Digests," p. 11. 

Seton's Forms of Judgments and Orders in the High Court of 
Justice and in the Court of Appeal, having especial reference to 
the Chancery Division, with Practical Notes. Fifth Edition. By 
Cecil C. M. Dale, Esq., Barrister-at-Law, and W. Clowes, Esq., 
a Registrar of the Supreme Court. In 3 vols. Royal 8vo. 1891-3. &l. 
'* A monument of learned ajld laborious accuracy." — Law Qmvrterly Review. 
" Seton in its new ^uise is well up to the character which it has for so many 
years sustained of being the best book of forms of judgment."— iaw Times. 

Smith's Manual of Equity Jurisprudence, — A Manual of Equity 
Jurisprudence for Practitioners and Students, founded on the Works 
of Story, Spence, and other writers, comprising the Fundamental 
Principles and the points of Equity usually occurring in General 
Practice. By Josiah W. Smith, Q.C. Fourteenth Edition. By J. 
Teustbam, LL.M., Esq., Barrister-at-Law. 12mo. 1889. 12s. 6d. 

Smith's Practical Exposition of the Principles of Equity, illus- 
trated by the Leading Decisions thereon. For the use of Students 
and Practitioners. Second Edition. By H. Aethue Smiih, M.A., 
LL.B., Esq., Barrister-at-Law. Demy 8vo. 1888. 2l8. 

'* * J.II standard Zaw Worlcs are Icept in Stoclc. in law calf (f/nd, other bindings. 
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ESTOPPEL. — Everest and Strode's Law of Estoppel, ByLANOBLor 
Pteldinq Evbeest, and Edmund Steode, Esqrs., Barristers-at-Iiaw. 
Demy 8vo. 1884. 18». 

EVIDENCE,— Campbell's Ruling Cases, Vol.XI.— F»<?e"Digegt8." 

Wills' Theory and Practice of the Law of Evidence, — By 

Wm. 'Wilis, Esq., Barrister-at-La-w. Demy 8vo. 1894. 10«. 6rf. 

"It contains a large amount of valuable information, very tersely and 
accurately conveyed."— iow; Times. 

'•We consider that Mr. Wills has given the profession a useful book on a 
difficult subject." — Law Notes. 

EVIDENCE ON COMMISSION,— Hume-Williams and Macklin's 
Taking of Evidence on Commission: inoludinof therein Special 
Exammations, Letters of Request, Mandamus and Examinations 
tefore an Examiner of the Court. By W. E. Htjme-Williams and 
A. EoMEE Macklin, Barrieters-at-Law. Demy 8vo. 1895. 12s. 6d. 

EXAMINATION GUIDES,— Bar Examination Guide, By H. D. 
"Woodcock, and E. C. Maxwell, Esqrs., Barristers-at-Law. Pub- 
lished after each Examination. 2fet 2s. 6d. 
Bar Examination Guide— Vols. I. to IV. (1895, 1896, 1897 and 1898). 

Hack, net 7«. M. 

Bar Examination Guide— Lecture'Supplement, 1896. Netis. 

Shearwood's Guide for Candidates for the Professions of 

Barrister and Solicitor,— Second Edition. By Joseib A. Shbab- 

wooD, Esq., Barrister-at-La-w. Demy 8vo. 1887. 6s. 

Uttley's How' to Become a Solicitor! oi"! Hints for Articled 
Clerks, — By T. E. Uttlet, SoHoitor. EoyaJ 12mo. 1894. 5». 

EXECUTION§,r— Edwards' Law of Execution upon Judgments 
and Orders of the Chancery and Queen's Bench Divisions. 
By C. J. Ed'^aeds, Esq., Barrister-at-Law. Demy 8to. 1888. 16«. 

EXECUTORS. — Macaskie's Treatise on the Law of Executors 

and Administrators, By S. C. Maoaskib, Esq., Barrister-at-Law. 

8to. 1881. 10». %d. 

'Williams' Law of Executors and Administrators. — Ninth Edition. 

By the Hon. Sir Eoland Vauohan WiLLiiMB, » Justioe of the High 

Court. 2 vols. Eoy. 8vo. 1893. Zl. 16». 

"We- can conscientiously say that the present edition \nll not only sustain, 

.but enhancethe-highreputation which tbe book hasalways enjoyed. The want 

, of a new edition has been distinctly felt for some time, and in this work, and in 

this work only, will the practitioner now find the entire law relating to executors 

and administrators treated in an exhaustive and authoritative fashion, and 

thoroughly brought down to the present date."— iawj Journal. 

Williams' Law relating to Legal Representatives. — Eeal and 
Personal. By Sydney E. Willlams, Esq^, Author of "Law and 
Practice relating to Petitions," &o. Demy 8vo. 1899. Cloth, 10». 

"We can commend to both branches of the profession, and more especially 
to solicitors.". — Law Times. 

" An excellent law book, excellently got up, and though it deals with a subject 
on Which there is an ample literature, its existence is justified by its aim at being 
' in as Hhovt a form as possible, a summary of the law of legal representatives as 
modified by the Land Transfer Act, 1897.' "—Pall Mall Gazette. 

FARM, LAW OF.— Dixon's Law of the Farm: including the Cases 

and Statutes relating to the subject ; and the Agricultural Customs 

of Eugland and Wales. Fifth Edition. By Aubeet J. Spenoee, Esq., 

Barrister-at-Law. Demy 8vo. 1892. 26s. 

" A complete modem compendium on agricultural matters." — Law Times. 

FINANCE kCT.— Vide "Death Duties." 

FIXTU RES,— Amos and Ferard on the Law of Fixtures and other 
Property partaking both of a Eeal and Personal Nature. Third 
Edition. By C. A. Feraed and "W. Howland Eobeets, Esqrs., Bar- 
risters-at-Law. Demy 8vo. 1883. jgj 

%* All standard Law Works are Tcept in Stock, in law calf and other Undingi. 
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FORMS.— Archibald.— Fwfo " Chamber Practice." 

Bullen and Leake.— r«<fe "Pleading." 

Chitty's Forms of Practical Proceedings in the Queen's Bench 
Division.— Thirteenth Edition. By T. W. Chittt and Heebeet 
Chittt, Esqrs., Barristers-at-Law. {In preparation.) 

Daniell's Forms and Precedents of Proceedings in the Chan- 
cery Division of the High Court of Justice and on Appeal 
therefrom. — Fourth Edition, By Charles Btjbnet, B.A., a Cidei 
Clerk of the Hon. Mr. Justice Chitty. Royal 8vo. 1885. 21. IOj. 
" The Btandard work on Chancery Procedure." — Law Quarterly Review. 

Seton.— ri<fe "Equity." 

FRAUD AND MISREPRESENTATION.— MoncreifPs Treatise 
on the Law relating to Fraud and Misrepresentation. — By 
the Hon. F. MoNOEErFr, Barrister-at-La-w. 8vo. 1891. 21s. 

FRENCH CIVIL CODE.— Cachard's French Civil Code.— By 
Henet Cacttaet), B.A., and CounseUor-at-Law of the New York 
Bar, Licenoie en Droit de la Eacultede Paris. DemySvo. 1895. 20s. 
Code of Commerce. — Vide "Commercial Law." 

FRENCH COMMERCIAL LAW, — Goirand's Treatise upon 
French Commercial Law and the Practice of all the Courts. 
■ — With a Theoretical and Practical Commentary. The text of the 
laws relating thereto, including the entire Code of Commerce, with 
a Dictionary of French Judicial Terms. Second Edition. By 
Leopold GrOiEiNi), Licencie en droit. Demy 8vo. 1898. \l. 

FRENCH LAW. — Sewell's Outline of French Law as affecting 
British Subjects. By J. T. B. Sewell, M.A., LL.D., Solicitor. 
Demy Svo. 1897. 10s. 6rf. 

GAME LAWS. — Warr/s Game Laws of England, With an 

Appendix of the Statutes relating to Game. By &. Tayxob Waeet, 

Esq. , Barrister-at-Law. Royal 12mo. 1896. lOs.M. 

'* The author has treated the subject in a clear and lucid style." — Law Times. 

GOLD COAST ORDINANCES,— Griffith's Ordinances of the 
Gold Coast Colony. — By Sir Wllliam Beandpoed Gbifpith, 
Chief Justice of the Gold Coast Colony. 2 toIs. Roy. Svo. 1898. 3?. 

GOODWILL.— Allan's Law relating to Goodwill.— By Chaeles E. 
AiLAU,M:.A.,LL.B.,E8q.,Barrister-at-Law. Demy8vo. 1889. 7*. 6d. 
Sebastian,— Ft<f« "Trade Marks." 
HACKNEY CARRIAGES,— Tjrfe "Motor Cars." 

HIGHWAYS,— Chambers' Law relatingto Highways and Bridges. 
By Geoeoe F. Chambees, Esq., Barrister-at-Law. 1878. 7s. 6d. 

HOUSE TAX. — Ellis' Guide to the House Tax Acts, for the use of 
the Payer of Inhabited House Duty in England.— By Aethtib 
M. Ellis, LL.B. (Lond.), Solicitor, Author of "A Guide to the 
Income Tax Acts." Royal 12mo. 1885. 6s. 

" "We have found the information accurate, complete and very clearly ex- 
pressed." — Solicitors' Jofwmal. 

HUSBAND AND WIFE.— Lush's Law of Husband and Wife, 
within the jurisdiction of the Queen's Bench and Chancery 
Divisions, By C.Montaottb Lush, Esq., Barrister-at-Law. Second 
Edition. By the Author and W. H. Geiefith, Esq., Barrister-at- 
Law. DemySvo. 1896. H. 6s. 
"To the practising lawyer the work will be of the utmost importance."— Zow Times. 
" This hook will certainly be consulted when difEoulties arise relative to the position 
of married women."— £«» Journal. 
INCOME TAX.— Ellis' Guide to the Income Tax Acts,— For the use 
of the English Income Tax Payer. Third Edition. By Aethtjb 
M. Ellis, LL.B. (Lond.), Solicitor. Royal 12mo. 1893. 7s. ed. 
'" Contains in a convenient form the law bearing upon the Income Tax."— iaw 
Times. 
» * All standard Law Worjce are Jcfpt in SfpeXi, in law calf and other hmdmgt. 
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INCOME T kX— continued. 

Robinson's Law relating to Income Tax j witii the Statutes, 

Forms, and Decided Cases ih the Courts of England, Scotland, and 

Ireland. — "Bj Aeihue Robinson, Esq., Barrister-at-LaTT. Eoyal 

8vo. 1895. 21s. 

"The standard work on a complicated and difficult subject." — Law ^owmai. 

INDIA, — llbert's Government of India. — Being a Digest of the 

Statute Law relating thereto, ■with Historical Introduction and 

Illustrative Documents. By SiE Coubtbnat Iibbbt, K.O.S.I. 

Demy 8to. 1898. 21«. 

INLAND REVENUE. — Highmore's Summary Proceedings 

in Inland Revenue Cases in England and Wales, — Second 

Edition. By N. J. Hiohmobe, Esq., Barrister-at-Law, and of the 

Solicitors' Department, Inland Rexenue. Boy. 12mo. 1887. 7«. 6d.- 

Highmore's Inland Revenue Regulation Act, 1890, as amended 

by the Public Accounts and Charges Act, 1891, and the Finance 

Act, 1896, with other Acts ; with Notes, Table of Cases, &o. By 

Nathanikl J. HittHMOEB, Esq., Barrister-at-Law, Assistant SoUoitor 

of Inland Revenue. Demy 8vo. 1896. 7s. 6rf. 

INSURANCE, — Arnould on the Law of Marine Insurance,— Sixth 

Edition. By David Maclachlan, Esq., Banister-at-Law. 2 vols. 

Royal 8vo. 1887. Zl. 

Campbell's Ruling Cases, Vols. SIII. andXIV.— Fi<fe " Digests." 

MoArthuron the Contract of Marine Insurance. — Third Edit. By 

CsAEtLES Mo Aethub, Average Adjuster. {In preparation.) 

Marsden.^F»& "Shipping." 

Tyser's Law relating to Losses under a Policy of Marine Insur- 
ance, — By ChabI/BS Eobbet Tjtseb, Esq., Barrister-at-Law. Demy 
8vo. 1894. 10s. 6d. 

" A clear, correct, full, and yet concise statement of the law."— law Timea. 
INTERNATIONAL LAW.— Baker's First Steps in International 
Law, Prepared for the Use of Students. By Sir Shebston Bakeb, 
Bart., Barrister-at-Law. Demy 8vo. 1899. 12s. 

Dicey, — Firfe " Conflict of Laws." 

Hall's International Law, — EourthEdit. Demy 8vo. 1895. U.2s.&d. 
Hall's Treatise on the Foreign Powers and Jurisdiction of the 
British Crowri, By W. E. Hall, Esq., Barrister-at-Law. Demy 
8vo. 1894. • 10s. 6rf. 

Holland's Studies in International Law, — By Thomas Ebseine 
HoiiAND, D.C.L., Barrister-at-Law. Demy 8vo. 1898. 10s. 6rf. 
Kent's Commentary on International Law, — Edited by J. T. Abdt, 
LL.D. Second Edition. Crown 8vo. 1878. 10s. %d. 

Nelson's Private International Law. — By Hoeace Nelson, Esq., 
Barrister-at-Law. Roy. 8vo. 1889. 21«. 

** The notes are full of matter, and avoid the vice of discursiveness, cases being 
cited for practically every proposition." — Law Times. 
Rattigan's Private International Law, — By Sir William: Henbt 
RATTiaAN, LL.D., Barrister-at-Law, Vice-ChauceUor of the Uni- 
versity of the Punjab. Demy 8vo. 1895. 10s. 6rf. 
" "Written with admirable clearness." — Law Journal. 
Walker's Manual of Public International Law.— By T. A. Waleee, 
M.A., LL.D., Esq., Barrister-at-Law. Demy 8vo. 1895. 9s. 
Walker's History of the Law of Nations.— Vol. I., from the Earliest 
Times to the Peace of Westphalia, 1648. By T. A. Walkbe, M.A., 
LL.D., Esq., Barrister-at-Law. Demy 8vo. 1899. Net 10s. 
Westlake's International Law,— Chapters on the Principles of Inter- 
national Law. ByJ.WESTLAKB, Q.C., LL.D. Demy8vo. 1894. 10s. 
Wheaton's Elements of International Law; Third English Edition. 
Edited vpith Notes and Appendix of Statutes and Treaties. By 
A. C. BoTD, Esq., Barrister-at-Law. Royal 8vo. 1889. i; lOs 
" Wheaton stands too high for criticism, whilst Mr. Boyd's merits as an editor 
are almost aa well established."— inn. Times. euiior 
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119 & 120, CHANCERY LAKE, LONDON, W.C. 17 

INVESTIGATION OF TITLE,— Jackson and Cosset's Investiga- 
tion of Title. — Being a Practical Treatise and Alphabetical Digest 
of the Law connected with the Title to Land, with Precedents of 
Keqnisitions. Second Edition. By W. Howlahd Jaokson and 
Thoeold Gosset, Barristers- at-Law. Demy 8vo. 1899. ' 12s. 6d. 
*' The new edition contains tlie following additional subjects— namely, boun- 
daries, compromise, corporations, glebe lands, parcels, quit-rents and recitals ; 
and the changes effected by the statute law of 1899 are noticed in their proper 
places. . . . Messrs. Jackson and Gosset's book is weU worth having." — Law 
Times, Nov. 18, 1899. 

"Will be of real help to the busy conveyancer."— Law Notes, 
*,* See " Conveyancing," p. 6, for companion volume, " Precedents 
of Purchase and Mortgage Deeds," by the same Authors. 

JOINT STOCKS,— Palmer,— r»<fe "Company Law," "Conveyanc- 
ing," and "Winding-up." 
JUDGMENTS AND ORDERS,— Seton.— Fii?« "Equity." 
JURISPRUDENCE,— Holland's Elements of Jurisprudence,— 
Eighth Edition. By T. E. HouoAun, D.C.L. 8vo. 1896. IQs.&d. 
Markby's Elements of Law, By Sir Williajb; Maekbt, D.C.L. 
Demy Svo. 1896. 12s. &d. 

JURY LAWS. — Huband's Practical Treatise on the Law relating 
to the Grand Jury in Criminal Cases, the Coroner's Jury, 
and the Petty Jury in Ireland, — By Wm. C Hueand, Esq., 
Barrister-at-Law. Koyal Svo. 1896. Net 25s. 

JUSTICE OF THE PEACE,— Magistrate's Annual Practice for 
1900, — Being a Compendium of the Law and Practice relating to 
matters occupying the attention of Courts of Summary Jurisdiction, 
with an Appendix of Statutes and B,ules, List of Punishments, 
Calendar for Magistrates, &o. By Chables Milneb Atkinson, Esq., 
Stipendiary Magistrate for Leeds. Demy Svo. {Nearly ready.) 20s. 
'• At, excellent magisterial guide." — Law Journal. 

" Cannot fail to be of great service in any court of summary jurisdiction."— 
Solicitors' Journal. 

" We can commend the use of the volume to all magisterial benches." — TJie 

Meld. 

Magistrates'Cases,1893,1894,1895,1896,1897,1898&T899,— 

Cases relating to the Poor Law, the Criminal Law, Licensing, and other 

subjects chiefly connected with the duties and office of Magistrates, 

decided in the House of Lords, the Court of Appeal, the Queen's 

Bench Division, and in the Court for Crown Cases Reserved, from 

Michmas., 1892, to Miohmas., 1899. 1894-99. liach Tear, net U. 

%* These Reports, published as part of the Law Journal Reports, 

are also issued Quarterly. Each Fart, net 5s. 

Annual Subscription, payable in advance, lbs. post free. 

Shirley's Magisterial Law.— An Elementary Treatise on Magisterial 

Law, and on the Practice of Magistrates' Courts. Second Edition. 

By LeonaedH. West, LL.D., Solicitor. Demy Svo. 1896. 7s. 6rf. 

" It is written clearly and concisely, is well arranged, and admirably adapte'l 

to its object— namely, to give the student and also the young practitioner such a 

Eeneral view of the subject as vrill fit the one for Ms exanunation, the other to 

appreciate the standard books of references on magisterial hi-w."— Solicitors' 

WIgram's Justice's Note-Book, — Containing' a short account of the 
3 urisdiction and Duties of Justices, and an Epitome of Criminal Law. 
Seventh Edition . By Henet WAEBtrETON and Leonaed "W. Keeshaw, 
Esqrs., Barristers-at-Law. Royal 12mo. 1900. 10s. 6rf. 

LAGOS,— Ordinances, and Orders and Rules thereunder, in Force 
in the Colony of Lagos on December 31st, 1893,- By Geoeok 
Staixaed, Queen's Advocate, and E. H. Riohaeds, District Com- 
missioner of Lagos. Royal Svo. 1894. Ealf-calf, 42s. 

LAND LAW,— Jenks' Modern Land Law, ByEDWAED Jenzs, Esq., 
Barrister-at-Law. Demy Svo. 1899. 15s. 

• * All standard Law Works are kept in Stock, in law calf and other Kndings. 
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LAND TAX,— Bourdin's Land Tax.— Am Exposition of the Land Tax. 
Including the Latest Judicial Decisions, and the Changes in the Law 
effected by the Taxes Management Act, &c. Fourth Edition. By 
the late Pbbdbbiok Humpheeys, Deputy Registrar of Land Tax ; and 
Digests of Cases decided in the Courts by Chaeles C. Atchison, 
Deputy Registrar of Land Tax. Royal 12mo. 1894. 7«. 6rf. 

Atchison's Land Tax. — Changes Effected in the Processes of Assess- 
ment and Redemption by Part VI. of the Einanoe Act, 1896 (59 & 60 
Vict. c. 28). By Chaeles C. Atchison, Deputy Registrar of Laud 
Tax. Royal 12mo. 1897. Net, is. 6rf. 

*,* Forms a Supplement to above. 
LAND TRANSFER.— Brickdale and Sheldon's Land Transfer 
Acts, 1875 and 1897. — ^With a Commentary on the Acts, and 
Introductory Chapters explanatory of the Acts, and the Conveyancing 
Practice thereunder ; also the Land Registry Rules, Eorms, and Fee 
Order, Orders in Council for Compulsory Registration, &c., with 
Forms of Precedents and Model Registers, &c. By C. Fobtescub 
Beickbale, Chief Assistant Registrar at the Land Registry, and 
W. R. Sheldon, Esqrs., Barristers-at-Law. Royal 8vo. 1899. 20». 
" Not often is a statute so carefully edited."— The Times, Sept. 20, 1899. 
"Contains not only lengthy and valuable notes and annotations on the Land 
Transfer Acts and Rules, but also full and separate dissertations on the law, 
procedure, and practice thereunder." — Law Times, January 28, 1899. 
Webster. — Vide ' ' Vendor and Purchaser." 

LANDLORD and TENANT.— Campbell's Ruling Cases. Vol.XV. 
— Vide "Digests." 
Redman and Lyon's Law of Landlord and Tenant. — Including 
the Practice of Ejectment, with an Appendix oontaininp; the Agri- 
cultural Holdings Act, 1883. Annotated. Fifth Edition. By 
Joseph H. Resuan, Esq., Barrister-at-Law. Demy 8vo. 

(In preparation.) 
Woodfall's Law of Landlord and Tenant. — With a full CoUeotioii 
of Precedents and Forms of Procedure ; containing also a collection of 
Leading Propositions. Sixteenth Edition, containing the Statutes 
and Cases down to Lady Day, 1898. By J. M. Lelt, Esq., Barrister- 
at-Law. Roy. 8vo. 1898. 11. 18». 
" It stands pre-eminent as the chief authority amongst law books on the 
subject of landlopd and tenant." — Law Journal, 

" Nothing that we can say will add to the high reputation of ' "Woodf pJl.' " — 
Law Notes, June, 1898. 

LANDS CLAUSES ACTS.— Jepson's Lands Clauses Consolida- 
tion Acts ; with Decisions, Forms, and Table of Costs. By Abthtib 
Jepson, Esq., Barrister-at-Law. Demy 8to. 1880. 18s. 

LAW JOURNAL REPORTS.— Edited by John Mews, Esq., Barrister- 
at-Law. PubUshed monthly. Annual Subscription : — 
Reports and Public General Statutes Net, SI. is. 

Reps. Stats. & Mews' Annual Digest {Issued Quarterly) Net, 31, 10s. 
Or, with the Law Journal weekly, II. extra. 

LAW LIST. — Law List (The). — Comprising the Judges and Officers 
of the Courts of Justice, Counsel, Special Pleaders, Conveyancers, 
Solicitors, Proctors, Notaries," &c., in England and Wales; the 
Circuits, Judges, Treasurers, Registrars, and High Bailiffs of 
the County Courts ; Metropolitan and Stipendiary Magistrates, 
Official Receivers under the Bankruptcy Act, Law and Public 
Officers in England and the Colonies, Foreign Lawyers with their 
English Agents, Clerks of the Peace, Town Clerks, Coroners, &c., &o., 
and Commissioners for taking Oaths, Conveyancers Practising in 
England under Certificates obtained in Scotland. Compiled, so far 
as relates to Special Pleaders, Conveyancers, SoHcitors, Proctors and 
Notaries, by John Sahuel Pueoell, C.B., Controller of Stamps, 
and Registrar of Joint Stock Companies, and Published by the 
Authority of the Commissioners of Inland Revenue and of the Incor- 
porated Law Society. 1899. (Postage 6cl. extra.) Net, 10s. 6rf. 

*,* All standard Law Works are kept in Stock, in law calf and other bindings. 
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LAW QUARTERLY REVIEW— Edited by Sir Febdeeioz Pouook, 

Bart., M.A., LL.D. Vols. I.— XV. (with General Lidioes to Vole. I. 

to XV.) EoyalSvo. 1885-99. JEaeh,12s. 

^g" Annual Suiseription post free 12«. 6d., net. Single numbers, each 5s, 

"A little criticism, a few qaotations, and a 'batch of anecdotes, 
afford a sauce that makes even a quarter's law reporting amusing 
reading." — Zaiv Journal. 

" The greatest of legal quarterly reviews . . . the series of 
' Notes ' always so entertaining and illustrative, not merely of the 
learning of the accomplished jurist (the Editor) but of the grace 
of language with which such learning can be unfolded." — law Jour. 

LAWYER'S ANNUAL LIBRARY— 

(1) The Annual Practice.— Snow, Bubnet, and Stkinoeb. 

(2) The Annual Digest. — Mews. {Issued Quarterly.) 

(3) The Annual Statutes. — Lelt. 

(4) The Annual County Court Practice. — Smtlt. 

1^" Annual Subscriptions. For Complete Series, as above, delivered on 
the day of publication, net, 21. 5s. Nos. 1, 2, and 3 only, net, II. 15». 
Nos. 2, 3, and 4 only, net, 11, 15s. {Carnage extra, 2s.) 
Full prospectus forwarded on application. 

LAWYER'S COMPANION.— ri<fe "Diary." 

LEADING CASES.— Ball's Leading Cases. Vide "Torts." 

Shirley's Selection of Leading Cases in the Common Law. With 

Notes. By W. S. SHUtLET. Esq., Barrister-at-Law. Fifth Edition. 

By EiCHAEDWATSONjEsq., Barrister-at-Law. DemySvo. 1896. 16s. 

** A sound knowledge of common law can be gleaned from Shirley." — Law Notes. 

Warburton's Selection of Leading Cases in the Criminal Law. 
With Notes. By Henhy Waebubton, Esq., Barrister-at-Law. 
[Founded on " Shirley's Leading Cases."] Second Edition. Demy 
8vo. 1897. lOs- 6<?. 

" The cases have been well selected, and arranged, . . . We consider that 
it will amply repay the student or the practitioner to read both the cases and the 
notes." — Justice of the Peace. 

LEGAL INTERPRETATION.— Beal's Cardinal Rules of Legal 

Interpretation,— Collected and Arranged by Edwakd Beal, Esq., 

Barrister-at-Law. Koyal 8vo. 1896. 12s. U. 

" Invalnable to the student. To those with a limited library, or a busy 

practice, it will be indispensable."— ./iM<ic« of Peace. 

LEXICON.— ri(fe "Dictionary." 

LIBEL AND SLANDER.— Odgers on Libel and Slander,— A 
Digest of the Law of Libel and Slander : with the Evidence, Pro- 
cedure, Practice, and Precedents of Pleaflings, both in Civil and 
Criminal Cases. Third Edition. By W. Blaik Odoees, LL.D., one 
of Her Majesty's Counsel. Eoyal 8vo. 1896. 32s. 

•* The best modem book on the law of libel." — Daity News. 

" The most hcientific of all our law books In its new dress this volume 

is secure of an appreciative profea-ional welcome." — Law Times. 

" The general opinion of the profession has always accorded a high place to 
Mr Blake Odgers' learned work, and the new edition cannot but eunance that 
opinion." — Law Journal. 

LICENSING.— Lathom's Handy Guide to the Licensing Acts. 
By H. W. Lathom, Solicitor. Eoyal 12mo. 1894. 5». 

" This book is arranged in dictionary form, with especial regard to ease of 
reference, and should prove an immeuse saving of time and labour to the large 
class to whom it is addressed. The mass of oonfusinfr statute and case law on 
this wide subject has been most ably codified."— iaw Times. 

* * All standard Law Works are kept in Stock, in law calf and other bindings. 
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L\CENS\HG—eontimied. 
Talbot's Law and Practice of Licensing, — Being a Digest of the 
Law regulating the Sale ty Ketail of Intoxicating Liquor. "With 
a full Appendix of Statutes and Forms. By GtEoeob John Taibot, 
Esq., Barrister-at-LaTy. With Addendum containing the decision of 
fheSiouBe oiTuOTdain. Boulter v.Jiistiees of Kent. 12mo. 1896. 7s. 6(1. 
" His method gives professional men a ^de to the legislation afforded by 
no other book." — Law Journal. 

LOCAL AND IVIUNICIPAL GOVERNMENT.— Bazalgette and 
Humphreys' Law relating to County Councils, — Third Edition. 
By Geoege Humphbets, Esq. Eoyal 8vo. 1889. 7s. 6d. 

Bazalgette and Humphreys' Law relating to Local and Muni^ 
cipal Government, Comprising the Statutes relating to Puhlio 
Health, Municipal Corporations, Highways, Burial, Gas and Water, 
PuhUc Loans, Compulsory Taking of Lands, Tramways, Electric 
Lighting, &o. With Addenda. By C. Noekan Bazalgette and 
CHTJMPHEETS,Esqrs.,BarriBters-at-Law, Sup.royalSvo. 1888. Sl.Si. 

Chambers. — Vide "District Councils." 

Humphreys. — Vide " Pariah Law." 

LONDON LOCAL GOVERNMENT, — Hunt's London Local 
Government, The Law relating to the London County Council, 
the Vestries and District Boards elected under the Metropolis 
Management Acts, and other Local Authorities. By John Hotit, 
Esq., Barrister-at-Law. 2 vols. Koyal 8vo. 1897. SI. 3s. 

" This very comprehensive and well-arranged code of London Local Govern- 
ment "will be invaluable to local authorities, the legal profession and others 
directly interested in the subject." — London. 

" Concise, aecurate and useful." — Lavj Journal. 

" We heartily recommend Mr. Hunt's work." — County CouncU Times. 

Hunt's London Government Act, 1899, — The Law relating to 
Metropolitan Boroughs and Borough Councils. By John Hxint, Esq., 
Barrister-at-Law, Author of " London Local Government." Boyal 
8vo. 1899. Is. 6d. 

" Mr. Hunt deals systematically with all the sections of the Act, and the 
mass of legislation incorporated by reference." — Law Journal. 

LUNACY, — Haywood and Massey's Lunacy Practice.— By Aethue 
Hetwood and Abnold Masset, Solicitors. Demy8vo. 1900. 7«.6rf. 

MAGISTRATES' PRACTICE and MAGISTERIAL LAW.— Vide 
" Justice of the Peace." 

MARINE INSURANCE.— Fiife "Insurance." 

MARITIME DECISIONS,— Douglas' Maritime Law Decisions,— 
Compiled by Eobt.E.Dottglas. Demy8vo. 1888. 7s.6d. 

MARRIAGE,— Kelly's French Law of Marriage, Marriage Con' 
tracts, and Divorce, and the Conflict of Laws arising there- 
from. Second Edition. By OiivEE E. Bodington, Esq., Barrister-at- 
Law, Lioencie en Droit de la Eaculte de Paris. Eoy. 8vo. 1895. 21s. 

MARRIED WOMEN'S PROPERTY,— Lush's Married Women's 
•Rights and Liabilities in relation to Contracts, Torts, and 
Trusts, By Montague Lush, Esq., Barrister-at-Law, Author of 
" The Law of Husband and Wife." Eoyal 12mo. 1887. 6». 

MASTER AND SERVANT,— Macdonell's Law of Master and 
Servant. Second Edition. By John Magdohell, LL.D., M.A., 
C.B., Esq., a Master of the Supreme Court. (In preparation.) 

MEDICAL PARTNERSHIPS.— Barnard and Stocker's Medical 
Partnerships, Transfers, and Assistantships.— By William 
Baenaed, Esq., Barrister-at-Law, and G. Bebteam Stookee, Esq 
Managing Director of the Scholastic, Clerical and Medical Asser- 
tion (Limited). Demy 8vo. 189&. lO^. 6d 

V All standard Law Woris are kept in Stock, in law calfandother bindings 



119 & 120, CHAJTCMtY liAlTE, LOJTDON, W.O. 21 

MERCANTILE LAW.— Smith's Compendium of IVIeroantile Law. 
— ^Tenth Edition. By John Macdonell, Esq., C.B., a Master of 
the Supreme Court of Judicature, assisted by GtKO. HuMphbbts, Esq., 
Banister- at-Law. 2 vols. Eoyal 8vo. 1890. 21. 2». 

" Of the greatest value to the mercantile lawyer." — Law Z^msj. 

" One of the most sdentifio treatises extant on mercantile law." — Sol. Jl. 

Tudor's Selection of Leading Cases on IVIeroantile and Maritime 
Law. — ^With Notes. By O. D. Tudob, Esq., Barrister-at-Law. 
Third Edition. Eoyal 8vo. 1884. il. 2a. 

Wilson's Mercantile Handbook of the Liabilities of Merchant, 
Shipowner, and Underwriter on Shipments by General Ves- 
sels. — By A. Wilson, Solicitor and Notary. Boyal 12mo. 1883. 6s. 

MERCHANDISE MARKS ACT.— Payn's Merchandise Marks 
Act,! 887.—ByH. Path, Barrister-at-Law. Eoyal 12mo. 1888. Zs.&d. 
*' A sa^e guide to all who are interested in the Act." — Law Times. 

METROPOLIS BUILDING ACTS.-Craies' London BuildingAct, 
1894; with Introduction, Notes, and Index. — By W. E. CsAiEa, 
Barrister-at-Law. Eoyal 8to. 1894. Net 3s. 

Craies' London Building Act,1894: with Introduction, Notes, and 
Index, and a Table showing how the Former Enactments relating to 
Buildings have been dealt with. — By W. F. Cbaies, Barrister-at- 
Law. Eoyal 8vo. 1894. 5s. 

MORALS AND LEGISLATION.— Bentham's Introduction to the 
Principles of Morals and Legislation. — By Jeeemt Bbntham:, 
H.A., Bencher of Lincoln's Inn. Crown 8vo. 1879. 6s. 6d. 

MORTGAGE. — Beddoes' Concise Treatise on the Law of Mort- 
gage, — By W.E. Beddoes, Esq., Barrister-at-Law. 8vo. 1893. 10s. 
" Compiled carefully and with discretion." — Law Times. 

Robbins' Treatise on the Law of Mortgages, Pledges and 
Hypothecations. — By L. Gr. Gobdon Eobbins, Assisted by F. T. 
Maw, Esqrs., Barristers-at-Law. Founded on " Coote's Law oif 
Mortgage." 2 vols. Eoyal 8vo. 1897. SI. 

" It is not a patched-up edition of an old work ; it is a new book, containing 
of the old what is good and is still law, with the advantage of the work of a 
modem editor. . . . We have strong reason to helieve that the book we are now 
reviewing will not be found inferior to that which it is intended to succeed ; it ia 
accurate, comprehensive, and in every way a welcome addition to the standard 
text-books which every lawyer's library must contain."— iaia Jl., Nov. 20, 1897. 

MOTOR CARS. — Bonner's Law of Motor Cars, Hackney and other 

Carriages. — An Epitome of the Law, Statutes, and Eegulations. 

By Gr. A. BoNNEE, Esq., Barrister-at-Law. Demy Svo. 1897. 7s. Gd. 

"The book is full of useful information, and wiH imdoubfedly prove of servica 

to those who require advice on this subject." — Law Times. 

MUNICIPAL CORPORATIONS.— Bazalgette and Humphreys,— 
Vide " Local and Municipal Government." 
Leiy's Law of Municipal Corporations,— By J. M. Lblt, Esq., 
Bairister-at-Law. Demy Svo. 1882. ISs. 

fily^VY. Thring's Criminal Law of the Navy. 2nd Edit. ByTHEO- 

DOKE Tblbino, Esq., and C. E. Gifpobd, Esq., Aasistant-Paymaater, 
Eoyal Navy. 12mo. 1877. 12s. 6d. 

NEGLIGENCE,— Smith's Treatise on the Law of Negligence, 
Second Edition. By Hobaoe Smith, Esq., Barrister-at-Law, Editor 
of "Addison on Contracts, and Torts," &o. Svo. 1884. 128. 6rf. 
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NISI PRIUS,— Roscoe's Digest of the Law of Evidence on the 

Trial of Actions at Nisi Prius.— Sixteenth Edition. By Matjeicb 

PowELi., Enq., Barrister-at-Law. 2 vols. Demy 8vo. 1891. 21. 10a. 

" Continueti to be a vast and closely packed etorehouse of information on 

practice at Nisi Priua.** — Law Journal. 

NOTARY. — Brooke's Treatise on the Office and Practice of a 
Notary of England. — With a fuU collection of Precedents. RfthEd. 
By Gr. F.Chambees, Esq., Barrister-at-Law. DemySvo. 1890. 1^. Is. 

OATHS. — Stringer's Oaths and Affirmations in Great Britain and 
Ireland; being a Collection of Statutes, Cases, and Forms, with 
Notes aiid Practical Directions for the use of Commissioners for Oaths, 
and of all Courts of Civil Procedure and Offices attached thereto. By 
EsAifCis A. Stbingee, of the Central Office, Eoyal Courts of Justice, 
one of the Editors of the ''Annual Practice." Second Edition. 
Crown 8vo. 1893. 4«. 

" Indispensable to all comiaifisioners." — Solicitor^ Journal. 

OTTOMAN CIVIL LAW.— Grigsby's Medjelle, or Ottoman Civil 
Law.— Translated into Engliwh. By W. E. Geiosbt, LL.D., Esq., 
Barrister-at-Law. Demy 8vo. 1895. 2l5. 

PARISH LAW.— Humphreys' Parish Councils. — The Law relating 
to Parish Councils, being the Local Government Act, 1894 ; with 
an Appendix of Statutes, together with an Introduction, Notes, and 
a Copious Index. Second Edition. By Geoege Hhhpheets, Esq., 
Barrister-at-Law, Author of "The Lawrelating to County Councils," 
&c. Boyal 8vo. 1895. 10«. 

Steer's Parish Law. Being a Digest of the Law relating to the 
Civil and Ecclesiastical Government of Parishes and the Eelief of the 
Poor. Sixth Edition. By W. H. Machamaea, Esq., Assistant 
Master of the Supreme Court, Eegistrar of the Court constituted 
under the Benefices Act, 1898. Demy 8vo. 1899. 20». 

" Will be of great service botb to lawyers ajid to parochial olficers." — Solicitor^ 
Journal. 

" A most useful book of reference on all matters connected with the parish, 
both civil and ecclesiastical." — Law Journal. 

" Kept in touch "with every recent change." — Law Times. 

PARTNERSHIP.— Pollock's Digest of the Law of Partnership! 

incorporating the Partnership Act, 1890. Sixth Edition. By Sir 

Feeeeeick Pollock, Bart., Barrister-at-Law. Author of "Principles 

of Contract," "The Law of Torts," &e. Demy 8vo. 1895. 8«. 6rf. 

" We are conMent this book "will be most popular as well as extremely useful." 

— Law Times. 

PATENTS. — Edmunds on Patents. — The Law and Practice of Letters 
Patent for Inventions. By Lewis Edmtjnus, Q,.C. Second Edition. 
By T. M. Stevens, Esq., Barrister-at-Law. Roy. 8vo. 1897. IZ. 12*. 

" We have nothing but commendation for the book."— 5o/ici(or«' Journal. 

'* It would be difficult to make it more complete." — Law Times. 

Edmunds' Patents, Designs and Trade Marks Acts, 1883 to 
1888, Consolidated with an Index. Seconii Edition. By Lewis 
EDsnjKDS.Q.C, D.Sc, LL.B. Imp.8vo. 1896. Netis.&d. 

Gordon's Monopolies by Patents and the Statutable Remedies 

available to the Public, By J. W. Goedox, Eeq., Bairieter-at- 

Law. Demy 8vo. 1897. 18«. 

" A ti eatise which we think must take a unique place in our leg:al literature." 

— Law Times. 

Gordon's Compulsory Licences under the Patents Acts, By 
J. W. GoEDON, Esq., Barrister-at-Law, Author of " Monopolies bv 
Patent." Demy 8vo. 1899. 15s. 

Johnson's Patentees' Manual,— A Treatise on the Law and 

Practice of Patents for Inventions. Sixth Edition. By James John- 

eoN, Esq., Barrister-at-Law; and J. Hehet Johnson, Solicitor and 

Patent Agent. DemySvo. 1890. 10s. 6d 
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PAT E N TS — oontiimed. 
Morris's Patents Conveyancing. — Being a Colleotion of Precedents 

in Conveyancing in relation to Letters Patent for Inventions. 

With Dissertations and Copious Notes on the Law and Practice. By 

EoBEET MoBms, Esq., Barrister-at-La-w. Royal 8vo. 1887. II. 6s. 
Thompson's Handbook of Patent Law of all Countrles.^By 

"Wm. p. Thompson. Tenth Edition, with Addendum. 12mo. 1899. 

Net, 2s. 6rf. 
Thompson's Handbook of British Patent Law. Eleventh Edition. 

12mo. 1899. Net &d. 

PAWNBROKING.— Attenborough's Law of Pawnbroking, with 
the Pawnbrokers Act, 1872, and the Factors Act, 1889, and 
Notes thereon. By Chaeles L. Attenboeouqh, Esq., Barrister- 
at-Law. Post 8vo. 1897. 3s. 

PERSONAL PROPERTY.— Smith,— Ft* " Real Property." 

PLEADING. — Sullen and Leake's Precedents of Pleadings, with 
Notes and Rules relating to Pleading. Eif th Edition. Revised and 
Adapted to the Present Practice in the Queen's Bench Division of 
the High Court of Justice. By Thomas J. Bitllbn, Esq., Barrister- 
at-Law, Cteh, Dodd, Esq., Q.C., and C. W. Cliffokd, Esq., Bar- 
rister-at-Law. DemySvo. 1897. 38s. 

" The standard work on modem pleading." — Law Journal, April 10, 1897. 
Odgers' Principles of Pleading, Practice and Procedure in Ciyil 
Actions in the High Court of Justice.— Third Edition. By W. 
Blake Obgees, LL.D., Q.C, Recorder of Winchester, Author of " A 
Digestof the Law of label and Slander." DemySvo. 1897. Vls.&d. 

** The student or practitioner who desires instruction and practical guidance 
in OUT modem system of pleading cannot do hetter than possess himself of 
THV Odgers* hook." — Law Journal. 

" Includes a careful outline of the procedure in an ordinajy action at law. 
This sketch will be of the utmost value to students, and ought to win the ap- 
proval also of examining bodies, hs it is remarkably free from any adaptability to 
the purposes of the mere crammer. New chaptera dealing respectively with par- 
ties, joinder of causes of action, jurisdiction, trial, appeals, execution, and costs, 
and an appendix with 120 precedents have been added. "—iiferaterc, Nov. 13, 1897. 

POISONS.— Reports of Trials for Murder by Poisoning,— With 
Chemical Introductions and Notes. By G-. Latham Beowne, Esq., 
Barrister-at-Law, and C. Gr. Stewaet, Senior Assistant in the Labo- 
ratory of St. Thomas's Hospital, &c. Demy 8vo. 1883. 12s. &d. 

POWERS, — Farwell on Powers, — A Concise Treatise on Powers. 

Second Edition. By Geoege Eaewei.l, Esq., Q.C, assisted by 

W. R. Sheldon, Esq., Barrister-at-Law. Royal 8vo. 1893.' U. 5s. 

" The practitioner and the judge wfll find it comprehensive and complete."— 

Law Times. 

PRINCIPAL AND AGENT.— Wright's Law of Principal and Agent. 
By E. B. Weight, Esq., Barrister-at-Law. Demy 8vo. 1894. 18s. 
" Clearly arranged and clearly written."— Zaio Times. 

" May with confidence be recommended to all legal practitioners as an accu- 
rate and handy text book on the subjects comprised in it." — Solicitors' Journal. 

PRIVY COUNCIL LAW.— Wheeler's Privy Council Law; A Synop- 
sis of all the Appeals decided by the Judicial Committee (including 
Indian Appeals) from 1876 to 1891. Together with a precis of the 
Cases from the Supreme Court of Canada. By Geoege Wheeleb, 
Esq Barrister-at-Law, and of the Judicial Department of the Privy 
Council. Royal Svo. 1893. 31s. 6<;. 

PROBATE. — Powles and Oakley's Law and Practice relating to 
Probate and Administration. By L. D. Powles, Barrister-at- 
Law and T. W. H. Oaklet, of the Probate Registry. (Being a 
Third Edition of " Browne on Probate.") DemySvo. 1892. U. 10«, 

• *.All standard Law Works are kept m Stock, in law ealf and other bindings. 
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P RO P E RTY.— See «&o " Real Property." 
Raleigh'sOutlineoftheLawof Properly.— BemySvo. 1890. 7i.6d. 

Strahan's General View of the Law of Property. — Second Edit. 
By J. A. Steahan, assisted by J. Sinolaie Baxtee, Esqrs., Barris- 
tcrs-at-Law. Demy 8to. 1897. 12». 6d. 

" The student will not easily find a better general view of the law of property 
than that which is contained in this book." — Solicitors* Journal, Dee. 11, 1897. 

" We know of no better book for the class-room and the stodent who desires 
a concise and scientific exposition of our law." — Law Times, Dec. 11, 1897. 

PUBLIC HEALTH.— Bazalgette and Humphreys.— Tiife "liooal 
and Municipal Government." 
Hunt. — Vide " London Local Government." 

PUBLIC MEETINGS.— Chambers' Handbook for Public Meet- 
ings, including Hints as to the Summoning and Management of 
them. Second Edition. By Geoeob F. Chambees, Esq., Barrister- 
at-Law. Demy 8vo. 1886. Jfet, 2«. Od. 

QUARTER SESSIONS,— &e " Criminal La-w." 

RAILWAY RATES.— Darlington's Railway Rates and the Carriage 
of Merchandise by Railway; including the Provisional Orders of 
the Board of Trade as sanctioned by Parliament, containing the 
ClaBsifieation of Traffic and Schedule of Maximum Rates and Charges 
applicable to the Railways of Great Britain and IJreland. By H. R. 
DAEUNaTON, Esq., Barrister-at-Law. Demy 8vo. 1893. 11. 5«. 

RAILWAYS.— Browne and Theobald's Law of Railway Com- 
panies, — Being a CoUeotion of the Acts and Orders relating to 
Railway Cpmpanies in Great Britain and Ireland, with Notes of aU 
the Cases decided thereon. Third Edition. By J. H. Balfotie 
Bbowne, Esq., one of Her Majesty's Counsel, and Feahk Bai.foub 
Beowhe, Esq., Barrister-at-Law. Royal 8vo. 1899. 21. 2«. 

*' Contains in a very concise form the whole law of railways." — The Times. 

" It is difficult to find in this work any subject in connection with railways 
which is not dealt with." — Law Times, Nov. 18, 1899. 

" Practitioners who require a comprehensive treatise on railway law will find it 
indispensable." — Law Journal, Nov. 18, 1899. 

RATES AND RATING.— Castle's Law and Practice of Rating.— 
Third Edition. By Edwaed James Castle, Esq., one of Her 
Majesty's Counsel. Demy 8vo. 1895. 25». 

" A sure and safe guide, avoiding all speculation as to what the law might 
be." — Law Magazine. 

" Mr. Castle's book has hitherto held a very high place, and the success that 
has attended it seems assured to the new edition," — Law Journal. 

"A compendious treatise, which has earned the goodwill of the Profession on 
account of its conciseness, its lucidity, and its accuracy." — Law Times. 

Chambers' Law relating to Local Rates; with especial reference 
to the Powers and Duties of Rate-levying Local Authorities, and 
their Officers ; comprising the Statutes in full and a Digest of 718 
Cases. Second Edition. By G. P. Ceaubees, Esq., Banister-at- 
Law. Royal 8vo. 1889. 10*. 6d. 

REAL PROPERTY.— Digby's History of the Law of Real Pro- 
perty, Fifth Edition. Demy 8vo. 1897. 12*. 6d. 

Leake's Elementary Digest of the Law of Property in Land,— 
Containing: Litrodnction. Part I. The Sources of the Law. — 
Part II. Estates in Land.— Part III. The Law of Uses and Profits 
of Land. By Stephen Maetin Jjsazs, Barrister-at-Law. Demy 
8vo. 1874—1888. jfet, 30». 

Lightwood's Treatise on Possession of Land : with a chapter on 
the Real Property Limitation Acts, 1833 and 1874.^-By John M. 
LlQHTWOOD, Esq., Barrister-at-Law. Demy 8vo. 1894. 15» 

*,* All standard Law Works are kept in Stock, in law calf and other hindingt. 
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REAL PROPERTY— emtinued. 
Shearwood's Real Property, — A Concise Abridgment of the Law of 
Heal Property and an Introduction to Conveyancing. Designed to 
facilitate the subject for Students preparing for examination. By 
Joseph A. Sheabtood, Esq., Barrister-at-Law. Third Edition. 
Demy 8vo. 1885. 8«. Sd. 

Shelford's Real Property Statutes. — Comprising the principal 
Statutes relating to Ileal Property passed in the reigns of King 
William IV. and Queen Victoria, with Notes of Decided Cases. 
Ninth Edition. By Thomas H. Cabson, assisted by Habold B. 
BoMPAS, Esqrs., Barristers-at-Law. Royal 8vo. 1893. 30». 

" Absoliitely indispensable to conveyancing and equity lawyers." 

Smith's Real and Personal Property. — A Compendium of the Law 
of Real and Personal Property, primarily connected with Con- 
veyancing. Designed as a Second Book for Students, and as a 
Digest of the most useful learning for Practitioners. By Josiah W. 
Smith, B.C.L., Q.G. Sixth Edition. By the Attthoe and J. Tetjs- 
TEAM, LL.M., Barrister- at-Law. 2 vols. Demy 8vo. 1884. 21. 2s. 

'* A book which he (the student) may read over and over again with profit and 
pleasure." — Law Times. 

*' "Will be found of very great service to the practitioner." — Solicitors* Journal. 

" A really useful and valuable work on our system of Conveyancing." — Law 
Students* Journal. 

Strahan.— r«fe "Property." 
REGISTRATION.— Rogers.— F«Z« "Elections." 
Coltman's Registration Cases.— Vol. I. (1879—1886). Royal 8vo. 
Calf. Net, 11. 8s. 

Fox and Smith's Registration Cases.— Vol. I. (1886—1895). Royal 
8vo. Oalf, net, 11. 10s. 

Smith's (C. Lacey) Registration Cases. Part I. (1895-96). 
Net, 6». &d. Part II., 1896, 5s. Part III., 1897, 4s. Part IV., 
1898-9, 6s. 
Lawson's Notes of Decisions under the Representation of the 
People Acts and the Registration Acts, 1885— 1893, inclu- 
sive. — By Wm. Lawson, Barrister-at-Law. Demy 8vo. 1894. 24s. 
Ditto, ditto, for 1894, 1895, 1896 and 1897. Each net 4s. U. 

Ditto, ditto, for 1898. Net, Is. 6(?. 

REQUISITIONS ON TITLE.— Dickins.— Fi(?« "Conveyancing." 

RIVERS POLLUTION,— Haworth's Rivers Pollution,— The Statute 
Law relating to Rivers Pollution, containing the Rivers PoUutiou 
Prevention Acts, 1876 and 1893, together with the Special Acts in 
force in the West Riding of Yorkshire and the County of Lancaster. 
By Chaeles Joseph Hawoeth, Solicitor, B.A. (Cantab.), LL.B. 
(London). Royal 12mo. 1897. 6s. 

ROMAN LAW. — Abdy and Walker's Institutes of Justinian, Trans- 
lated, with Notes, by J. T. Abdt, LL.D., and the late Betam Walkbb, 
M.A., LL.D. Crown 8vo. 1876. 16s. 

Abdyand Walker's Commentaries of Gaiusand Rules of Ulpian. 
With a Trandation and Notes, by J. T. Aedt, LL.D., late Regius 
Professor of Laws in the University of Cambridge, and the late 
Betan Waikee, M.A., LL.D. New Edition by Bbtan Wajlkbe. 
Crown 8vo. 1885. 16s. 

Buckler's Origin and History of Contract in Roman Law down 
to the end of the Republican Period. By W. H. Btjoklbe, 
B.A., UJ.B. Post 8vo. Second Edition. {In the press.) 

Goodwin's XII. Tables, — By ItaDBEioK Goodwin, LL.D. London. 
Royal 12mo. 1886. 3s. 6rf. 
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ROMAN Lfii\N— continued. 

Greene's Outlines of Roman Law. — Conristing chiefly of an 

Analysis and Svimmary of the Institutes. For the use of Students. 

By T. 'Whitooiibe Geeenb, Bairister-at-law. Fourth Edition. 

Foolscap 8vo. 1884. 7». 6rf. 

Grueber's LexAquilia. — ^The Roman Law of Damage to Property : 
being a Commentary on the Title of the Digest " Ad Legem Aqui- 
liam" (ix. 2). With an Introduction to the Study of the Corpus 
luris Civilis. ByEEWisrGI-EUEBBE, Dr. Jur.,M.A. 8vo. 1886. 10s. 6d. 

Holland's Institutes of Justinian. — Second Edition. Extra foap. 
8vo. 1881. 6». 

Holland and Shadwell's Select Titles from the Digest of Jus- 
tinian.— Demy 8vo. 1881. 14s. 

Holland's Gentllis, Alberici, I.C.D., I.C.P.R., de lure Belli LibrI 
Tres. — EdiditT.E. Holland, LCD. Small 4to., haK-morocoo. 21s. 

Monro's Digest IX. 2. Lex Aquilia. Translated, -with Notes, by 
C. H. Memo, M.A. Crown 8vo. 1898. 6s. 

Monro's Digest XIX. 2. Locati Conduct!. Translated, with Notes, 
by C. H. MoNEO, M.Ai Crown 8to. 1891. 6s. 

Monro's Digest XLVII. 2, De Furtis. Translated, with Notes, by 
C. H. MoNEO, JU.A. Crown 8to. 1893. ' 5s. 

Moyle's Imperatoris Justinian! Institutiones. — ^Third Edition. 
2 vols. Demy 8vo. 1896. 11. 2s. 

Poste's Elements of Roman Law. — ^By Gains. With a Translation 
and Commentary. Third Edition. By Edwaed Poste, Esq., 
Barrister-at-Law. Demy 8vo. 1890. 18s. 

Roby's Introduction to the Study of Justinian's Digest, con- 
taining an account of its composition and of the Jurists used or 
referred to therein. By H. J. Bobt, M.A. Demy 8vo. 1886. 9s. 

Roby's Justinian's Digest. — ^Lib. VII., Tit. I. De tTsnfmctu, with 

a Legal and Philological Commentary. By H. J. Eobt, M.A. 

DemySvo. 1884. 9«. 

Or the Two Parts complete in One Volume. Demy 8vo. 18s. 

Sohm's Institutes of Roman Law. — By Rudolph Sohm, Professor in 
the University of Leipzig. Translated (from the Fourth Edition of 
the German) by J. 0. Ledlie, B.C.L., M.A. With an Introductory 
Essay by Eewhj GfeiJEBEB, Dr. Jur., M.A. 8vo. 1892. 18s. 

Walker's Selected Titles from Justinian's Digest. — Annotated by 
the late Betah Walkee, M.A., LL.D. 

Part I. Mandati vel Contra. Digest xvn. i. Crown 8vo. 1879. 6s. 

Part III. De Condictionibus. Digest xn. 1 and 4 — 7, and 

Digest xm. 1—3. Crown 8vo. 1881. 6s. 

Walker's Fragments of the Perpetual Edict of Salvius Julianus. 
Collected and annotated by Betan Walkee, M.A., LL.D. Crown 
8vo. 1877. 6s. 

Whewell's Grotius de Jure Belli et Pads, with the Notes of Bar- 

beyrac and others ; accompanied by an abridged Translation of the 

Text, by W. Whewbll, D.D. 3 vols. Demy 8vo. 1853. 12s. 

The "Translation separate. 6s. 

RULING CASES.— Campbell.— riefe "Digests," p. 10. 
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119 & 120, CHANCERY Il&KE, LONDON, W-O. 27 

SALES. — Blackburn on Sales. A Treatise on the EflEeot of the Con- 
tract of Sale on the Legal Eights of Property and Possession in 
Goods, "Wares, and Merchandise. By Lord Bbaokbttbii. 2nd Edit. 
By J. C. Graham, Esq.,Barrister-at-La'w. Royal 8vo. 1885. IZ. Is. 
" We have no hesitatioii in saying that the work has heen edited "with re- 
markahle ability and success." — Law Quarterly Mevieut. 

SALES OF LAND.— Gierke and Humphry's Concise Treatise 
on the Law relating to Sales of Land. By Attbeet St. John 
Clebke, and Huoh M. Htobphet, Esqrs. , Barristers-at-Law. Royal 
8vo. 1885. IZ. 5«. 

SALVAGE, — Kennedy's Treatise on the Law of Civil Salvage.— By 
the Hon. Sir William R. EEmrEBT, a Justice of the High Court. 
Royal 8vo. 1891. 12s. 

" The best work on tiie law of salvage. It is a complete exposition of the 
subject, and as such is accurate and exhaustire." — Law Times. 

SHERIFF LAW. — Mather's Compendium of Sheriff Law, espe- 
cially in relation to Writs of Execution. — By Philip E. Matheb, 
Solicitor and Notary, formerly Under Sheriff of Neweastle-on-Tyne. 
Royal 8vo. 1894. 25s. 

*' We think that this book will he of very great assistance to any persons who 
may fill the positions of high sheriff and under-sheriff from this time forth. The 
whole of the leg^ profession will derive great advantage from having this 
volume to consult." — Law Times. 

SHIPPING. — Marsden's Digest of Cases relating to Shipping, 
Admiralty, and Insurance Law.down to the end of 1897. — By 
Reoinau) Gr. Maesden, Esq., Barrister-at-Law, Author of "The 
Law of Collisions at Sea." Royal 8vo. 1899. 30s. 

Pulling's Merchant Shipping Act, 1894. — With Introduction, 
Notes, and Index. By Alexanbeb Pduiino, Esq., Banister-at- 
Law. Royal 8vo. 1894. Net 6s. 

Pulling's Shipping Code J heing the Merchant Shipping Act, 1894 

(67 & 58 Vict. c. 60) ; With Introduction, Notes, Tables, Rules, 

Orders, Torms, and a EuU Index. — By AtiKXAttobe Pullino, Esq., 

Barriater-a't-Law. Royal 8vo. 1894. JX'et 7s. 6d. 

Interleaved and bound m bltie leather, net lis. 

Temperley's Merchant Shipping Act, 1894 (57 & 58 Vict, 
c. 60), With an Introduction ; Notes, including all Cases decided 
under the former enactments consolidated in this Act ; a Comparative 
Table of Sections of the Eonner and Present Acta ; an Appendix of 
Rules, Regulations, Forms, etc., and a Copious Index. — By Roeeet 
Tempbkley, Esq., Barrister-at-Law. Royal 8vo. 1895. 26». 

** A full, complete, and most satisfactory work." — Law Quarterly Review. 

"A monument of well-directed industry and knowledge Erected to the 
elucidation of the most comprehensive and complicated A(it."~Law Journal. 

SLAN DE R. — Odgers.— FJffe " Libel and Slander." 

SOLICITORS, — Cordery's Law relating to Solicitors of the 
Supreme Court of Judicature, With an Appendix of Statutes 
and Rules, the Colonial Attomies Relief Acts, and Notes on Appoint- 
ments open to Solicitors, and the Right to Adnfissiou to the Colonies, 
to which is added an Appendix of Precedents. Third Edition. By 
A. CoBDBBY, Esq., Barrister-at-Law. Demy 8vo. 1899. 21s. 

** The leading authority on the law relating to solicitors.'' — Law Journal. 

** A complete compendium of the laM."-^Law Times. 

*' Thoroughly up to date in every respect." — Law Quarterly Beview. 

Turner. — Vide "Conveyancing" and "Vendors and Purchasers." 
*^* All stmdard Zaui Works are leept in Stock, in law calf and other bindings. 
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SPECIFIC PERFORMANCE.— Fry's Treatise on the Specific 

Performance of Contracts. By the Right Hon. Sir EdwaedEet. 

Third Edition. By the Author and E. Poeismouth Fet, Esq., 

Barrister-at-Law. Boyal 8to. 1892. 11. 16«. 

" Tlie standaid -work on Speeiflo Performance."— ia«r ffazette. 

STAMP LAWS. — Highmore's Stamp Laws.— Being the Stamp Acts 
of 1891 : with the Acts amending and extending the same, in- 
cluding the Finance Act, 1899, together with other Acts imposing 
or relating to Stamp Duties, and Notes of Decided Cases ; also an 
Introduction, and an Appendix containing Tables showing the com- 
parison with the antecedent Law. By Nathautel Joseph Hiqkuoee, 
Assistant-Solicitor of the Inland Revenue. Demy Svo. 1900. 10s. 6d, 
" A Tisefiil ^de to those who desire to understand the present state of the 
stamp laws." — Law Journal. 

STATUTE LAW.— Wilberforce on Statute Law. The Principles 
which govern the Construction and Operation of Statutes. By E. 
WiLBEEFOEOE, Esq., Bairister-at-Law. 1881. IBs. 

STATUTES, and vide " Acts of Parliament." 
Chitty's Statutes. — ^New Edition. — The Statutes of Practical TTtility, 
from the earliest times to 1894 inclusive. Arranged in Alpha- 
betical and Chronological Order ; with Notes and Indexes. Fifth 
Edition. By J. M. Lelt, Esq., Barrister-at-Law. Royal 8vo. 
Complete with Index. In 13 Volumes. 1894-1895. IZl. 13*. 

Annual Supplements. By J. M. Lelt, Esq. 1895, 6s. 
1896, 10s. 1897, 5s. 1898, 7». Qd. 1899, 7s. 6d. 

"It is a book which no public library should be without." — 
Spectator. 

" We think that the present edition will not only keep up, but 
add to the reputation of the work, and render it a work of permanent 
value to the practising lawyer." — Solicitors' Jottrnal. 

"The profession will feel grateful both to the editor and the 
publishers of a work which will be found of the highest value." — 
Law Journal. 

" A legal work of the very highest importance. . . . Few besides 
lawyers will, we suspect, realise the amount of work which such an 
undertaking involves to the editor, who appears to have spared no 
pains to give a clear, orderly, and methodical character to the com- 
pilation." — Daily News. 

■ ' This collection has fulfilled a purpose of usefulness only to be 
understood by those who are acquainted with the amazing com- 
plexity of English statute law, with its bewildering incoherence 
and painful heterogeneity." — Pall Mall Gazette. 

" The efforts of the editor of Chitty's Statutes are directed to the 
collection and arrangement, under convenient heads, of all the body 
of practical legislation under which we live." — Daily Chronicle. 

" Indispensable in the library of every lawyer." — Saturday Review. 

"We have examined, with some care and much interest, each 
volume as it has come with rapidity and accuracy from the press, 
and we must confess to some amazement at the remarkable skill and 
expedition with which the compilation has progressed. Not only 
to lawyers, but to all concerned with the laws of England. Chitty's 
Statutes of Practical Utility are of essential importance, whilst to the 
practising lawyer they are an absolute necessity." — Law Times. 

"It is apparently the belief of some popular novelists that 
lawyers in their difSculties still uniformly consult daily Coke upon 
Littleton and Blackstone. Those who know better are aware that 
the lawyer's Bible is the ' Statutes of Practical Utility '—that they 
are his working tools, even more than accredited text-books or 
' authorised reports.' More than one judge has been heard to say 
that with the ' Statutes of Practical Utility ' at his elbow on the 
bench he was apprehensive of no difficulties which might arise "— 
The Times. 

*,* All standard Law Works are Jccpt in Stock, in law ciilf and other Undings. 
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SUCCESSION.— Holdsworth and Viokers' Law of Succession, 
Testamentary and Intestate. Demy 8vo. 1899. 10s. 6d. 

SUMMARY CONVICTIONS,— Paley's Law and Practice of Sum- 
mary Convictions under the Summary Jurisdiction Acts, 
1848 — ^1884; Including Proceedings Preliminary and Subse- 
quent to Convictions, and tiie Responsibility of Convicting 
Magistrates and their Officers, with the Summary Jurisdic- 
tion Rules, 1886, and Forms.— Seventh Edition. By W. H. 
Maonamaba, Esq., Barrister-at-La-w. Demy 8vo. 1892. 24s. 

TAXPAYERS' GUIDES.— FiWe "House," "Income," & "Land Tax." 

THEATRES AND MUSIC HALLS.— Geary's Law of Theatres 
and Music Halls, including Contracts and Precedents of 
Contracts.— By W. N. M. Geabt, J.P. With Historical Introduc- 
tion. ByjAMBsWiLiXiiiB, Esqrs., Barristers-M-Law. 8to. 1885. 5s. 

TORTS. — Addison on Torts. — ^A Treatise on the Law of Torts ; or 
Wrongs and their Remedies. Seventh Edition. By Hoeacb 
Smith, Esq., Bencher of the Inner Temple, Metropolitan Magis- 
trate, Editor of "Addison on Contracts," &o., and A. P. Peeobvai, 
Keep, Esq., Barrister-at-Law. Royal Svo. 1893. 1^. 18s. 

"As an exhaustive digest of all the cases which are likely to be cited in 
practice it stands "without a rival." — Law Journal. 

**As now presented, this valuable treatise must prove highly acceptable to 
judges and the profession." — Law Times. 

•* An indispensable addition to every lawyer's library.*' — Law MagaziTie. ' 

Ball's Leading Cases on the Law of Torts, with Notes. Edited 
by W. E. Ball, LL.D., Esq., Barrister-at-Law, Author of "Prin- 
ciples of Torts and Contracts." Royal Svo. 1884. U. Is. 

Bigelow's Elements of the Law of Torts. — A Text-Book for 
Students. By Melville M. Bkjelsw, Ph.D., Lecturer in the Law 
Sohoolofthe University of Boston, U.S. A. Crown 8vo. 1889. Ws.%d. 

Innes' Principles of the Law of Torts. — By L. C. Iinras, lately one 
of the Judges of the High Court, Madras, Author of " A Digest of 
the Law of Easements." Demy 8vo. 1891. 10s. Gd. 

" A useful addition to any law library." — Law Quarterly Beview. 

Pollock's Law of Torts : a Treatise on the Principles of Obligations 
arising from Civil Wrongs in the Common Law, to which is added 
the draft of a code of Civil Wrongs prepared for the G-ovemmeut of 
India. Eifth Edition. By Sir Feedebiok Pollock, Bart., Barrister- 
at-Law. Author of "Principles of Contract," "A Digest of the 
Law of Partnership," &c. Demy Svo. 1897. 25s. 

" Concise, logically arranged, and accurate." — Law Times. 

" Incomparably the best work that has been written on the subject." — 
Liierature. 

** A book which is well worthy to stand beside the companion volume on 
'Contracts.' tTnlike so many law-books, estpecially on this subject, it is no mere 
digest of cases, but bears the impress of the mind of the writer from beginning 
to end," — Law Journal. 

*' The work is one ' professing to select rather than to collect authorities,' but 
the leading cases on each branch of the subject will be found ably dealt -v^ith. 
A work bearing Mr. Pollock's name requires no recommendation. If it did, we 
could heartily recommend this able, thoughtful, and valuable book .... as a 
very successful and iostructive attempt to seek out and expound the principles 
of duty and liability underlying a branch of the law in which the Scottish 
and English systems do not materially differ." — Journal oj Jurisprudence. 

Shearwood's Sketch of the Law of Tort for the Bar and Solicitors' 
Knal Examinations. By Joseph A. Sheaewood, Esq., Barrister-at- 
Law. Royal 12mo. 1886. 3f. 
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TRADE MARKS. — Sebastian on the Law of Trade Marks_ and 
their Registration, and matters connected therewith, including a 
chapter on Good-will ; the Patents, Designs and Trade Marks Acts, 
1883-8, and the Trade Marks Rules and Instruotions thereunder ; 
with Porms and Precedents ; the Merchandize Marks Acts, 1887-94, 
and other Statutory Enactments ; the United States Statutes, 1870-82, 
and the Bules and Forms thereunder ; and the Treaty with the United 
States, 1877. By Lewis Botd Sebasham-, Esq., BarriBter-at-Law. 
iFourth Edition. By the Author and Hasbt Baisd HEumNa, Esq., 
Barrister-at-Law. Royal 8to. 1899. 11. 10s. 

" Stands alone as an authority upon the law of trade-marks and their regis- 
tration." — Law JoumaZ. 

** It is rarely we come across a lawbook which embodies the results of years 
of careful investigation and practical experience ia a branch of law, or that' 
can be unhesitatingly appealed to as a standard authority. This is what can be 
said of Mr. Sebastian's book." — Solidtora^ Journal, 

Sebastian's Digest of Cases of Trade l\^ark, Trade Name, 
Trade Secret, Goodwill, &c., decided in the Courts of the United 
Kingdom, India, the Colonies, and the United States of America." 
By Lewis Botd Sebastian, Esq., Barrister-at-Law. 8yo. 1879. 11. U. 
" Will be of very great value to all practitioners who have to advise on matters 
connected with trade marks." — SoUaitor^^ Jowmal. 

TRAMWAYS.— Sutton's Tramway Acts of the United Kingdom; 
with Notes on the Law and Practice, an Introduction, including the 
Proceedings before the Committees, Decisions of the Referees with 
respect to Locus Standi, and a Summary of the Prinoiplos of Tramway 
Rating, and an Appendix containing the Standing Orders of Par- 
liament. Rules of the Board of Trade relating to Tramways, &c. 
Second Edition. By Henet Sutton, assisted by Robbet A. Ben- 
nett, Bairisters-at-Law. Demy 8vo. 1883. 16«. 

TRUSTS AND TRUSTEES.— Ellis' Trustee Act, 1893, including 
a Guide for Trustees to Investments. By Aethue Lee Ellis, Esq., 
Barrister-at-Law. Fifth Edit. Roy. 12mo. 1894. 6«. 

" The entire Act is annotated, and the way in which this is done is satis- 
factory." — Law Journal. 

" Mr. Arthur Lee Ellis gives many valuable hints to trustees, not only with 
regard to the interpretation of the measure, but also with regard to invest- 
ments." 

Godefroi's Law Relating to Trusts and Trustees. — SecondEdit. 
By Heney Golefboi, of Lincoln's Inn, Esq., Barrister-at-Law. 
Royal 8yo. 1891. 11. 128. 

*' The second edition of this work which lies before us is a model of what a 
legal text-book ought to be. It is clear in style and clear in arrangement." — 
Law Times. 

VENDORS AND PURCHASERS.— Dart's Vendors and Pur- 
chasers. — A Treatise on the Law and Practice relating to Vendors 
and Purchasers of Real Estate. By the late J. Henet Dast, Esq., 
one of the Six Conveyancing Counsel of the High Court of Justice, 
Chancery Division. Sixth Edition. By William; Baebee, Esq., 
Q,.C., RiOHAED Bueton Haldane, and William Robeet Sheldon, 
Esqrs., Barristers-at-Law. 2 vols. Royal 8vo. 1888. 31. 15t. 

" The extensive changes and numerous improvements which have been intro- 
duced are the result of assiduous labour, combined with critical acumen, sound 

knowledge, and practical experience For the copious and excellent index 

we have nothing but praise. We have been informed that an authority of the 
highest eminence has pronounced it to be the best in any existing law book, and 
we humbly concur in that opinion." — Law Quarterly Eeview. 

Turner's Dutiesof Solicitor to Client as to Sales, Purchases, and 

Mortgages of Land.— Second Edition. By W. L. Haoon, Esq., 

Barrister-at-Law. Demy 8vo. 1893. 10». 6rf. 

" The most skilled in practical conveyancing would gain many useful hints 

from a perusal of the book, and we recommend it in all confidence."— iaio Notes. 

*»* All standard taw Works are kept in Stock, m law calf and other bindings. 
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VENDORS AND PURCHASERS— (!o«««M«rf. 
Webster's Law Relatingto Particulars and Conditions of Sale 
on a Sale of Land.— -Witli Appendix of Forms. Second Edition. 
By "WiLiiiAM FKBaiEEicK Webstee, Esq., Barrister-at-Law. Royal 
8vo. 1896. 25s. 

" This is the Second Edition of a well arranged and useful book, and the use- 
fulness will not be impaired by the faijt that the authority for each proposition 
and the reference to such autiiority are cited in the text itself instead of being 
relegated to a footnote.'* — Law Journal, 

Webster's Conditions of Sale under the Land Transfer Acts, 
1875 and 1897. Being a Supplement to above. Eoyal Svo.' 
1899. Mt 2s. 

WAR, DECLARATION OF,— Owen's Declaration of War.— A 
Survey of the Position of Belligerents and Neutrals, ■with relative 
considerations of Shipping and Marine Insurance during War. By 
DouoLAS OwEw, Esq., Barrister-at-Law. Demy Svo. 1889. 21s. 

Owen's IVIaritime Warfare and Merchant Shipping, — A Summary 
of the Rights of Capture at Sea. By Douqlas Owen, Esq., Bar- 
rister-at-Law. Demy Svo. 1898. 'Net 2». 

WILLS. — Theobald's Concise Treatise on the Law of Wills, — 
Fourth Edition. By H. S. Thkobaid, Esq., Barrister-at-Law. Royal 
8vo. 1895. 30s. 

" Comprehensive though easy to use, and we advise all conveyancers to get a 
copy of it without loss of time." — Law Journal. 

" Of great ability and value. It bears on every page traces of care and sound 
judgment." — Solicitors' Journal. 

*' The work is, in our opinion, an excellent one, and of very great value, not 
only as a work of reference, but also for those who can afford to give special time to ' 
the study of the subject with which it deals." — Law Student's Journal. 

Weaver's Precedents of Wills, — ^A Colleotion of Concise Precedents 
of WUls, with Introduction, Notes, and an Appendix of Statutes. 
By CHiMiES Weavee, B.A. Post 8vo. 1882. 6». 

WINDING UP, — Palmer's Company Precedents, — ^For use in rela- 
tion to Companies, subject to the Companies Acts, 1862 — 1890. 
Part II. WrmnNO-Up FoEHS AJTD Pkacticb. Airanged as follows : — 
Compulsory Winding-Up, Voluntary Winding-Up, Winding- Up 
under Supervision, Arrangements and Compromises, with copious. 
Notes, and an Appendix of Acts and Rules. Eighth Edition. By 
Feaucis Beattfoet Paimee, assisted by Feank Evans, Esqrs., 
Barristers-at-Law. Royal Svo. 1900. 32s. 

" Palmer's * Company Precedents ' is the book par excellence for practitioners. 

It is needless to recommend Mr, Palmer's book to the profession, for it 

is 'already known and appreciated. "Weadvise those who have any doubts to con- . 
suit it, and they will be in agreement with us." — Law Journal. 

" Simply invaluable, not only to company lawyers, but to everybody con- 
nected with companies," — Financial News. 

WORKIVIEN'S COMPENSATION ACT.— Vide "Employers' Lia- 
bility." 

WRECK INQUIRIES, — Murton's Law and Practice relatingto 
Formal Investigations in the United Kingdom, British Posses- 
sions and before Naval Courts into Shipping Casualties and 
the Incompetency and Misconduct of Ships' Officers, With 
an Introduction. By Wai,tee Mueton, Solicitor to the Board of 
Trade. Demy Svo. 1884. 11. is. 

WRONGS.— Addison, Ball, Pollock, Shearwood,—ri«fo "Torts." 
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PREPARING FOR PUBLICATION. 

Arnould on the Law of Marine Insurance. — Seventh Edition. By 
Edwabd Louis de Haet and Eaiph Iltfe Simet, Eeqrs., Barristers- 
at-Law. {In preparation.) 

Campbell's Ruling Cases. — Arranged, Annotated and Edited by 
E. Campbell, Eaq., Baixister-at-Law ; with American Notes by 
the late Ievino Beowme, Esq., and the Hon. Leonaed A. Jones. 
Vol. XXI. : ' ' Payment " to " Purchase for Value without Notice. " 

(Nearly ready.) 
Vol. XSII. " Quo Warranto " to " Eiver." {In the press.) 

Carver's Treatise on the Law relating to the Carriage of Goods 
by Sea.— Third Edition. By T. G. Caevee, Esq., Q.C. 

{In the press.) 

Chitty's Forms of Practical Proceedings in the Queen's Bench 
Division.— Thirteenth* Edition. By T. W. Chutt and Heebebt 
Ckettt, Esqrs., Barristers-at-Law. ' {In preparation.) 

Cripps' Treatise on the Principles of the Law ot Compensation. 
— Fourth Edition. By 0. A. Ceipps, Esq., Q.C. {Nearly ready.) 

Daniell's Chancery Practice, — Seventh Edition. By CEon, C. M. 
Dale, C. W. GtEeenwood and Stdnet E. "WnjiTAMB, Esqrs., 
Barristers-at-Law. {In the press.) 

Daniell's Chancery Forms, — Kfth Edition. By Chaeles Btjenet, 
Esq., a Master of the Supreme Court. {In preparation.) 

Digest of Cases, Overruled, Approved, or otherwise specially 
considered in the English Courts to the end of 1899. With 
extracts from the Judgments dealing with the same. By W. A. Gc. 
Woods and J. Kitchie, Esqrs., Barristers-at-Law. Being a new 
edition of "Dale and Lehmahh's Digest." {In preparation.) 

ilepson's Lands Clauses Consolidation Acts, — Second Edition. By 
J. M. LiGHTWooD, Esq., Barrister-at-Law. {In th^ press.) 

Lawrance's Precedents of Deeds of Arrangement between Debtors 
and their Creditors, — Fifth Edition. By Aethue Laweenoe, 
Esq., Barrister-at-Law. {In the press.) 

MacArthuron the Contract of Marine Insurance. — Third Edition. 
By Cbaeles MaoAbthttb, Esq., Average Adjuster. {In preparation.) 

Macdonell's Law of Master and Servant, — Second Edition. By John 
Macdonell, LL.D., C.B., Esq., a Master of the Supreme Coiixt. 

{In preparation.) 

Odgers' Principles of Pleading, Practice and Procedure in Civil 
Actions in the High Court of Oustice. — ^Fourth Edition. By W. 
Blake OnaEKs, LL.D., Q.C. {In the press.) 

Palmer's Companies Act, 1900, with Notes, By Feancis Beatjeoet 
Paimeb, Esq., Barrister-at-Law, author of " Company Precedents," 
&o. {In preparation.) 

Prideaux's Precedents in Conveyancing — ^With Dissertations on its 
Law and Practice. Eighteenth Edition. By John Whitoombe, 
assisted by Ben.tawtn' Lenkaed Cheeet, Esqrs., Barristers-at-Law. 
2 vols. {In the press.) 

Redman and Lyon's Law of Landlord and Tenant, including the ' 
Practice of Ejectment. Fifth Edition. By Joseph H. Redman, 
Esq., Barrister-at-Law. {In preparation.) 

Roscoe's Digest of the Law of Evidence on the Trial of Actions 
at Nisi Prius,— Seventeenth Edition. By Maueiob Powell, Esq., 
Barrister-at-Law. {In thepress.) 

Theobald's Concise Treatise on the Law of Wills,— Fifth Edition. 
By H. S. Theobaid, Esq., Q.C. {In thepress.) 

Williams' Outlines of Equity, By Stdnet E. Williams, Esq., 
Barrister-at-Law, author of " Legal Eepresentatives," &o. 

{In the press.) 
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16 Vols. Boyal 8vo. 1898«. Price £20 cloth. 

THE DIGEST OF ENGLISH CASE LAW, 

CONTAHrafO THB 

Reported Decisions of the Superior Courts 

and a Selection from those of the 

Irish Courts to the end of 1897. 

Under the General EditorsMp of JOHN MEWS, Barrister-at-Law. 
*^* TIte Annual Digest for 1898 Now Beady. Price 15s. cloth. 



ESTABLISHED IN 1888. ] r 78ttt YEAR Of ISSUE. 

The Law Journal Reports. 

The Cheapest, Best, Most Accurate, and Oldest-Established Reports. 

Edited by JOHN MEWS, Barristeir-at-Law. 

STO-EurrOEs: W. E. GORDON & A. J. SPENCER, Barristers-at-law. 

The following are a few advantages of these Reports:— 

1. Conciseness and Accuracy. 

On the qfuestipn of 3X!Ciiracy the Law Jotjenai. Eepoeis have never 
been impe'ached. 

2. Speedy Publication of the Cases. 

This is now a leading feature, the Eepoets being published as 
speedily as possible, consistent with good reporting and editing; 
and the Weekly Edition includes Notes of all Cases up to date. 

3. Simplicity of Arrangement & Facility of Reference. 

There is only One Volume in each year for each Division of the 

CoiirtB. 

4. Digests. 

Mews' Digest of all the Eeported Decisions of all the Superior - 
Courts, including a Selection from the Irish, with a Col- 
lection of Cases followed, distinguished, explained, commented 
on, overruled or questioned, and References to the Statutes, 
Orders and Rules of Court during the year (issued Quarterly), 
will be supplied to Subscribers at the reduced rate of 6s. 

5. Economy. Annuai Subsceiption. 

The Law Journal Reports and Statutes - - £3 : 4tO 

The Law Journal Reports, Statutes, and Mews' 
Annual Digest (Issued Quarterly) - - SilOiO' 

SubsorilierB to the LAW JOUENAL HEPOETS have the additional advantage 
of obtaining, foi: a further subscription of £ 1 per annum, 

THE LAV\A JOURNAL NEWSPAPER, 

PublUhed "Weekly (price 6d.), containing the best weekly Notes of aU decided Cases 
of the week, New Orders and Eules of Court, Caiue Lists, Articles by Eminent 
Specialists, Personal Information, Notices of all new Law Books, &c. 
Siibscriptims payable to Stevens & Sons, Ltd., and ci-ossed " XTnion JBani." 
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RULING CASES: 

AJREANGED, ANNOTATED, AND EDITED BY 

ROBERT CAMPBELL, M.A„ 

Of Lincoln's Inn, Barrister -at- Law, Advocate of the Scotch Bar, 
ASSISTED BY OTHEB MEMBBES OF THE BAR. 

WITH AMERICAN NOTES 

By Irves'g Baowira and The Hon. Leonard A. Jones. 
To be completed in Twenty-five Volumes. 

The following Volumes [sold separately) have been puhllhhed : — 



Vol. I. — Abandomneut— Action. 
U. — Action — Amendment. 
I ' I — Ancient Light — Banker. 
IV. — Bankruptcy — Bill of Lading, 
v.— Bill of Sale— Conflict of Laws. 
VI. —Contract. 
VH. — Conversion — Counsel. 
V I H — Criminal Law — Deed. 
IX. — Defamation — Dramatic and 
Musical Copyright. 



Vol. X. — Easement— Estate. 
XI. — Estoppel — Execution. 
XTT. — ^Executor — Indemnity. 
Xm. — Infant — Insurance. 
XIV. — Insurance — Interpretation. 
XV. — Judge — Landlord and Tenant. 
XVI. — Larceny — Mandate. 
XVH. — Manorial Right — Mistake. 
XVm. — Mortgage — Negligence. 
XIX. — Negligence — Partnership. 



Vol. XX.— Patent. Vol. XXL— Payment— Purchase for Value without Notice. 

l^Nearly ready.) (in the Press.) 

Vol. XXH. — ftuo Warranto — River. {In preparation.) 
Royal 8vo, half vellum, gilt top, price each, net, 25s. 



INDEX to Vols. L to X. With ADDENDA from 1894 to 1896 inclusive. 
Price, boTind in half velltiin, net 20s. 



OPINIONS OF THE PRESS. 

"One of the most ambitions, and onght to te, when it is complete, one of 
the most generally useful legal works which the present century has 
produced." — Literature. 

" A perfect storehouse of the principles estahlished and illustrated by our 
case law and that of the XTnited States." — Law Times. 

"By this time this series has become so widely known, and doubtless 
appreciated, that it becomes unnecessary to do much more than chronicle the 
appearance of the new volume, to state the contents, and to say that its 
workmanship is quite up to the former level." — Law Jowrnal. 

■ " A work of unusual value and interest. . . . Each leading case or 
group of cases is preceded by a statement in bold type of the rule which they 
are quoted as establishing. The work "is happy in conception, and this fii'st 
volume shows that it wiU be adequately and successfully carried out." — 
Solicitors' Journal. 

" The general scheme appears to be excellent, and its execution reflects the 
greatest credit on everybody concerned. It may, indeed, be said to consti- 
tute, for the present, the-high- water mark of the science of book'making." — 
Saturday Review. 

V SPECIAL OFFER TO NEW SUBSCRIBERS :— 

Vols. I. to XX., with Index to Vols. I. to X., £20. 
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